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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, 


Petitioner, 
v. 3 No. 20,821 
NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


PRE -HEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the parties, 
subject to the Court's approval, hereby stipulate and agree as follows: 


I. THE ISSUES 


-1, Whether the Board erred in finding, with respect to certain 
alleged violations of Section 8(a)(1), that the Act was not violated; and 


in failing to provide an appropriate remedy therefor. 


2. Whether the Board erred, with respect to the remainder of 
the alleged violations of Section 8(a)(1), in not deciding whether or not 
the Act was violated, and in failing to find that the Act was violated; 
and in failing to provide an appropriate remedy therefor. | 

3. Whether the Board erred in finding that the Company did not 
violate Section 8(a)(5) of the Act; and in failing to provide an appropri- 
ate remedy therefor. | 


U. THE JOINT APPENDIX 


| 
1. The relevant portions of the record shall be reduced toa 
joint appendix comprising the materials the parties shall designate. 
| 


2. The Union shall designate those portions of the record re- 
quired to be reproduced by the Rules of this Court (including the Board's 
Decision and Order, the Trial Examiner's Decision, this stipulation and 
the Court's Order'thereon) and shall bear the cost of reproducing these 
materials. 

3. Each party will designate such additional material as it wish- 
es to reproduce and shall bear the cost of reproducing the material 
which it designates. The printing of the joint appendix shall be the re- 
sponsibility of the Board. 

4. The Union shall serve the Board with its designation within 
twenty days after the certified index is filed. The Board shall serve 
the Union with its additional designation within twenty days after the 
Union's designation is served. 

5. Forty (40) copies of the joint appendix shall be printed under 
this stipulation; the required number of copies shall be filed with the 
Court and the remaining copies shall be divided among the parties. 

6. In order to assure that the filing of briefs will not be delayed 
pending the printing of the joint appendix, the parties agree that briefs 
may initially be filed in typewritten form with record references to the 
original transcript and exhibits. The printed appendix and briefs in 
printed form, containing references to the joint appendix, will be filed 
in the Court on or before the time the petitioner's reply brief is filed. 

7%. The parties and the Court may refer to any portion of the 
original transcript of record or exhibits therein which has not been re- 
produced, it being understood that any portion of the record thus refer- 
red to will be printed in a supplemental joint appendix. 


| /s/ Marcel Mallet-Prevost 
Dated at Washington, D. C., Assistant General Counsel 
this 4th day of April, 1967. National Labor Relations Board 


Dated at Washington, D. C., /s/ Michael Gottesman 
this 4th day of April, 1967. Counsel for Petitioner 


[Filed April 7, 1967] 
PREHEARING ORDER 


Before: Tamm, Circuit Judge, 
in Chambers. 


Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 


proved, and it is | 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTIETH REGION 


WAGNER INDUSTRIAL PRODUCTS 
COMPANY, INC., 
Employer, | 


) 
and ‘) Case No. 30-RC-89 
) i, 
) 
) 


UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, DISTRICT NO. 32, 
Petitioner. 


Village Hall | 
Winneconne, Wisconsin — 
Tuesday, March 9, 1965 — 


Pursuant to notice, the above-entitled matter came on for hear- 
ing at 10:00 o'clock A.M. 
BEFORE: 

CHARLES ORLOVE, Esq., Hearing Officer. 


* * * * 


PROCEEDINGS 


HEARING OFFICER ORLOVE: The hearing will be in order. 
This is a hearing before the National Labor Relations Board in the mat- 


ter of Wagner Industrial Products Company, Inc., Case No. 30-RC-89, 
pursuant to the order of the Board dated February 2, 1965. 

The Hearing Officer conducting this hearing is Charles Orlove. 
The official reporter makes the only official transcript of these proceed- 
ings, and all citations in briefs and arguments must refer to the official 
record. 

In the event that any of the parties wish to make off-the -record 
remarks, requests to make such remarks should be directed to the Hear- 
ing Officer and not to the official reporter. 

Statements of reason in support of motions and objections should 
be specific and concise. Exceptions automatically found to all adverse 
rulings. Objections and exceptions may, upon appropriate request, be 
permitted to an entire line of questioning. 

It appears from the Board's order dated February 2, 1965, that 
this hearing is held for the limited purpose of taking evidence concern- 
ing objections to the election, numbers 2, 4, 5, 6, and 10. 

In due course the Hearing Officer will prepare and file with the 
Board his report and recommendations in this proceeding and will cause 
a copy thereof to be served upon each of the parties. The procedure to 

be followed from that point forward is set forth in the Board's 
Rules and Regulations, Series 8 as amended, more particularly Section 
102.69 thereof. 

Will counsel and other representatives for the parties please state 
their appearances for the record? For the Regional Office ? 

MR.SELBY: Dennis M. Selby, Thirtieth Region, National Labor 
Relations Board, 744 North 4th Street, Milwaukee, Wisconsin. 

HEARING OFFICER: And for the Union? 

MR. SONNEMANN: W. O. Sonnemann, Counsel for District 32, 
United Steelworkers of America, 704 West Wisconsin Avenue, Milwaukee, 


Wisconsin. 


HEARING OFFICER: And for the Employer ? 
MR. WIEDEMANN: Herbert P. Wiedemann, Foley, Sel & 
Lardner, 735 North Water Street, Milwaukee, 2. | 
HEARING OFFICER: May we go off the record. | 
(Discussion off the record.) 


HEARING OFFICER: On the record. You may proceed, Mr. Selby. 

MR. SELBY: At this time I would like to introduce the formal pa- 
pers, being Board's Exhibits 1(a) through 1(d), 1(d) is an index and de- 
scription of formal documents. Counsel for both parties have| been shown 


the formal papers. 
HEARING OFFICER: Are there any objections to the formal docu- 
ments ? 
MR. SONNEMANN: None. 
MR. WIEDEMANN: None. 
HEARING OFFICER: They are admitted into evidence. 


(Whereupon, the documents heretofore 

marked Board's Exhibits 1(a) thru 1(a) 
for identification were Piped in evi- 
dence.) 


MR.SELBY; I am here as a representative of the Regional Office 
to see that the evidence adduced during the investigation is made avail- 
able to the Hearing Officer. In pursuance of this function, I may ask some 
questions, and if necessary, call witnesses. I want to say that I am not 
here to support any preconceived notions or positions. My services are 


equally at the disposal of the Hearing Officer and all parties. 
* * * * * i 


WINNIE LARSEN 
a witness called by and on behalf of the Union, having been first duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SONNEMANN: 
* * * * * 

Q. Now, directing your attention to a date of about the early part 
of August, did you attend any meeting other than a union meeting? A. Yes. 

Q. Did you attend a meeting of August 14 that Mr. Kerch testified 
about? A. Yes. 

Q. That was a union meeting at the Legion Hall? A. Yes. 

Q. Going back now to this other meeting, where was that held? 
A. At third floor lunch room at the factory. 

Q. And how did you happen to attend? A. There was a notice on 
the window by the punch clock that — it was a meeting for all employees 
in the third floor lunch room at 12:30. 

Q. And you attended? A. Yes. 

Q. How long did that meeting last? A. One hour. 

Q. Did you get paid for that hour? A. Yes. 

Q. Who else was there? A. Mr. Himes. 

Q. How about other employees? A. Yes, all the employees from 
the day shift were there. 


* * * * * 


Q. Was this the first time Mr. Himes addressed a meeting that you 
attended? Had he ever talked to a meeting before that you attended? 
A. Not that I can remember, but, now, he might have. 

Q. At this time you had joined the union? A. Yes. 

Q. And he spoke of this union that was coming in as a fly-by-night 
union? A. Yes. 


Q. Was there any other union attempting to organize in this plant 
at that time? A. Not at that time. 


Q. And that was the — that union was the — the union that was at- 
tempting to organize was what one? A. United ee oe 

Q. This is the one you joined? A. Yes. 

Q. Did Mr. Himes say anything about what the situation ‘would be, 
what situation would exist if the union succeeded in coming in? A. Well, 
he said that if the union got in, that we would start from scratch on bar- 
gaining, and that the rates were good or they were improving the rates. 

Q. The rates as they were then were good? A. Yes. On a gen- 
eral level they were doing what they could do for the rates, but if the un- 


ion got in, it would start from scratch. 
* * * * * 

Q. And was anything said about vacations? A. Yes, vacations 
were mentioned at the — that that too would — they would start from 
scratch on the vacations. 

* * * * * 


| 
Q. Now, do you remember any other meeting that took place on 
| 


company property after this first meeting? A. Yes. 

Q. And when was that meeting? A. The 22nd of September. 

Q. And that was the day before the election? A. The day before 
the election, yes. ! 

Q. At what time of the day was that meeting held? A. 10:30 in 
the morning. | 

@. And how long did that last? A. One hour. | 

Q. Do you recall — Is there anything which indicates to you why 
that lasted one hour? Was anything said? A. Well, yes, Mr. Himes 
said he couldn't talk after 11:30 because he couldn't talk within a twenty- 
four hour period before the election, and the election was for 11:30 the 
following day. : 

Q. Did he refer to the United Steelworkers at that mesting? 
A. Oh, yes. 


* * 
| 
| 


Q. Going back to this meeting, do you recall anything — any re- 
mark with relation to any benefits that you may have gotten from the 
company? A. Yes, he said that the Christmas bonus was a gift from 
the company and that the company didn't have to do that, led them to be- 
lieve that if the union got in, why, they wouldn't give a Christmas bonus. 

* * * * * 

Q. At this meeting did Mr. Himes discuss the continuation of work 
at Winneconne? A. He said that if — 

Q. Did he discuss this? A. Yes. : 

Q. What did'he say? A. He said that if — if the union got in, that 
Wagners were putting money into the factory right along, and if the union 
got in and they had to continue to do so, that it wouldn't — let's see, how 
did he say that, that it wouldn't pay for them to keep small factories like 
this one and the other one running so far from the main office. 

Q. You mentioned before about at the first meeting some remark 
having been made about having to start from scratch? A. Yes. 

Q. Anything along this line said at the second meeting? A. I can't 
remember. 

Q. The second meeting you recall as being on September the 22nd? 
A. Yes. 

* * * 
CROSS EXAMINATION 
BY MR. WIEDEMANN: 


* * * * * 


Q. Now, I would like to address your attention, Mrs. Larsen, to 


this meeting that you testified to, this employee meeting, which Mr. Himes 
held the day before the election at 10:30. Do you recall your testimony on 
that? A. Yes. 
Q. Now, tell me again what Mr. Himes said about putting money 
into the factory? A. He said that Wagners were putting money into the 
factory now and if the union got in and they had to continue to put 
money into the factory, thatit would stand to reason that it would — it 


wouldn't make sense for them to keep the small factories like Winne - 


conne and the other one, keep them so far from the main office, keep 


them going, or something to that effect. 

Q. Well, now, isn't it a fact that Mr. Himes really said that they 
were putting money in this factory, that it wasn't yet making money, and 
that they were in trouble if they had to keep putting money into it. In 
other words, if it didn't start making money? A. Yes. 

Q. Isn't that what he said? A. He said — well, words ito that 
effect, yes, that — 

Q. Well, I want to show you again this four-page statement in ink 
which you have already told me bears your signature, and was a state- 
ment you gave to the Labor Board. A. Yes. 

Q. Now, I want to read to you a portion of this from Page 3. The 
second meeting was the 22nd of September, 1964. John Himes talked. 

It was at 10:30 A.M. Himes said that the union could force the people to 
go on strike, whether the people voted it or not. Himes said that the un- 
ion representatives were high powered salesmen, and they were selling 
their product on the installment plan, buy now and pay later. Himes said 
that Wagner was continually putting money into the factory and that if he 
had to keep on doing that, they would have to discontinue operations 
in Winneconne. Himes said that the union couldn't promise the people 
any thing, only what they could squeeze out of the company. 

Now, is this the substance of what Mr. Himes said? i The sub- 
stance, yes. 

Q. Did any representative of the company, during the course of 
this campaign, ever tell you that you had to vote one way or the other ? 
A. No, not personally, no. 

Q. No, not what? A. Not personally they didn't tell me. 

Q. Now, in this talk on the 22nd of September, do you recall Mr. 
Himes referring to material that had been sent out by the organizing 
committee, namely, company Exhibit No. 1 and Company Exhibit No. 2? 
A. Yes. 


10 


Q. And directing your attention to the second page of Company 
Exhibit No. 2, I quote the first full paragraph — No. 1, excuse me, this 
is Company Exhibit No. 1, the second page, the first full paragraph. 

The possibility of a union forcing a strike onto its members is 
covered by Wisconsin Law which prohibits the calling of strikes with- 
out the members voting on the issue. The Department of Labor bulletin 
entitled, quote, "Labor Laws and their Administration, Bulletin No. 238," 

unquote, has Morris Slavne, Chairman of the Wisconsin Employ- 
ment Relations Board, describing, quote, "the engaging in a strike or 
any concomitant thereof, without a strike vote,” unquote, as being a un- 


ion affair labor case. 


Now, do you remember Mr. Himes talking about that paragraph? 
A. No, I don't. 

Q. Don‘t you remember him saying that Wisconsin Law did not 
apply in this kind of a situation, but that it was Federal Law that applied, 


and there was no requirement of a strike vote under Federal Law? 
A. Yes, now I think he did, now that you mention Federal Law, I think — 

Q. And isn't it a fact that when you were referring to previously 
in your testimony, to Mr. Himes saying the union could force the people 
to go on strike, whether the people voted for it or not, you were refer- 
ring to his discussion in this way? A. Now, I don't know. 

Q. Well, that's the way he was talking about strike or not strike 
with a vote or without a vote, he was talking about it with reference to 
whether it was Wisconsin Law or Federal Law, wasn'the? A. Now,I 
wouldn't say whether he was because I just don't remember. 

Q. Well, don't you remember — You do remember him pointing 
out — A. I remember him pointing out — 

Q. — pointing out about the Federal Law rather than State Govern- 
ment? 

HEARING OFFICER: Do you remember that, Ma'am, I don't think 


the record has your answer. 
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him just saying that, I don't. 
HEARING OFFICER: Okay. 
Q. (By Mr. Wiedemann) Well, I've got to pursue this just a bit 


further. In other words, you're not sure he said it in my exact words, 


THE WITNESS: I remember him referring to that, but ts far as 
| 


but you remember the subject being discussed? A. I remember the 
subject being discussed, yes. | 

Q. Now, with respect to Company Exhibit No. 2, you will notice 
that beginning from the bottom of the — or from the middle of the first 
page, there is a quotation of rates in effect at Milwaukee, and then be- 
low that references to benefits in Milwaukee? A. Yes. | 

Q. And over on the second page, references to insurance in Mil- 
waukee, see all those? A. Yes. | 

Q. Now, do you remember Mr. Himes explaining to you that the 
economic situation was different in Winneconne than it was in Milwaukee ? 

A. Yes. | 

Q. And didn't he tell you that it was this economic situation rather 
than the fact that there was a union in Milwaukee that caused the benefits 


to be different? A. Yes, I guess he did. 


EXAMINATION 
BY MR. SELBY: 


* * * * * | 


| 

| 

| 

* * * * | 
I 

| 

| 

| 


| 
Q. Mrs. Larsen, when did the first meeting with Mr. Himes and 
the other employees take place, do you recall the date? A. The 7th of 


August, I believe. | 
* *x * * * 
Q. Would you describe for us, Mrs. Larsen, again, what was said 
with respect to the union calling a strike at the plant? A. Well, he said 
that the union could call a strike, whether the employees wanted a strike 


or not, without a strike vote. 
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Q. At this time was there a conversation about Federal and State 


law? A. I believe there was. 


* * * * * 


Q. I would like you also to go over your conversation — or rather 


the statement that Mr. Himes made at that same meeting concerning the 


putting of money into the factory. To the best of your recollection, what 
was said in that regard? A. He said that Wagner was putting money 
into the factory, that if the union got in, they had to continue to put more 
money into the factory, that it wouldn't be advisable for them to keep this 
factory or the other small one in operation that far from Milwaukee, or 
words to that effect. 

Q. Do you recall anything else that was said in this regard? 

A. Something about automation, but I don’t remember exactly what it 
was. I remember the word, but that's all I do remember. 

* ss oe * 

FLORENCE BERSCH 

a witness called by and on behalf of the union, having been first duly 
sworn, was examined and testified as follows: 

* * * * 

REDIRECT EXAMINATION 

BY MR. SONNEMANN: 

* * * * * 

Q. What did Mr. Himes say with respect to the union at this meet- 
ing that you attended in the lunch room? A. Well, he said that if the 
union would — if we would vote for the union, have the union, we would 
have to start bargaining from scratch for just about everything that was 
included, including the vacations that we now — that we did receive when 
J was there. 

Q. Was there any discussion with wage rates? A. Well, before 
he said anything about vacation, he said that we would start from scratch 


on the incentive jobs. 
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Q. What was the base rate at that time? A. $1.35. 
Q. Do you recall what the — Had that been the base rate for a 
substantial period of time? A. No, not too long. | 
Q. What was the prior base rate? A. A dollar and a quarter. 


I don't think we had a ten cent jump all at once. I think it was ja five 
cent jump and then another five cents. | 
Q. Had you joined the union? A. Yes, I had signed the card, 
and I wore my union button at work. 
Q. Were you a member of the organizing committee ? A. No, 
I wasn't. | 
Q. Had you attended these meetings at the Legion Hall? A. I 
attended the meeting at the Legion Hall, yes. 
Q. And were you wearing a union button? A. Immediately after 


that meeting I wore the union button from then on. 


Q. Did any foreman ever speak to you about your wearing that 


putton? A. No, they didn't. 
Q. Or about your membership in the union? A. No. | 


Q. Who was your immediate foreman? A. Mr. Fiene. 


* * * * * | | 
| 
| 


RICHARD BREITENBACH | 
a witness called by and on behalf of the Union, having been first duly 


sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SONNEMANN: | 
* * * * * 

Q. Do you recall a meeting called by the company on or about 
August 77 A. Yes, I was fairly new there. I had only worked there a 
couple days, a meeting was called the week that I started. : 
Q. Do you remember who spoke at that meeting? A. ‘Well, Mr. 


Himes. 


14 


Q. Do you remember what — What the general subject of the 
meeting was? A. Well, it was my recollection it was more or less a 
half and half situation. The meeting started out with the deal on the 
stocks. He went into some detail on the stocks and that they could use 
the extra capital and that they had offered -— the company had shares 
of stock out for so much a share and asked any of us people if we were 
interested, we could purchase this stock at so much per share. And 
the second half of the meeting was the subject on the union, and me be- 
ing new there, you know, I didn't know — really listen as good as I could 


have, but just to my recollection, it was that he didn‘t care for a union 


and the company didn't want the union there and that it was a fly-by- 
night outfit, and things like that. As far as anything else, I can’t re- 


member too much about the first meeting. 
* * * * * 

Q. Do you remember the second meeting, a second meeting that 
the company called? A. Yes, that was on — the day before the elec- 
tion, 22nd of September. 

Q. Who spoke at that meeting? A. Mr. Himes. 

Q. What subjects did he discuss on that meeting? A. Well, most 
of the subject was on United Steelworkers itself, how huge of an outfit 
it was, and when he opened the meeting, he held up a pamphlet of the 
United Steelworkers showing their mills on there and everything. And 
he greatly emphasized the fact of the huge smoke stacks and things like 
that and the paper, and he told us what could a small company like this 
expect from such a huge outfit like the United Steelworkers. 

Q. Did he say anything about the union dues? A. Well, he said 
that once we were obligated to the union, we would always be obligated, 
and that once we signed the card, we were actually signing our life away 
because we would be subject to the union dues, even if the union didn't 
win the election. 


* 
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Q. Going to the first meeting, was there any statement made as 
to — What statements, if any, were made by Mr. Himes regarding what 
would take place if a union came into the plant ? 
MR. WIEDEMANN: Excuse me, which meeting is this ? | 
HEARING OFFICER: The first meeting I believe. | 


MR.SONNEMANN: The first meeting, yes. 
* * *x * * 


HEARING OFFICER: Now, Mr. Wiedemann, you have an objec- 
tion pending to a question by Mr. Sonnemann. 

MR. WIEDEMANN: Right. The question concerned the meeting 
of — on or about August 7, on which there has been further testimony 
before, and I object to the answering of that question and I move to 
strike all previous testimony with respect to events before August 22, 

1964. The order directing the hearing, which is part of the offi- 
cial documents in this case, states that the Regional Director is to es- 
tablish this hearing in order to consider petitioner's objection No.'s 2, 
4,5, 6and 10. The report on objections doesn't contain the statement 
of objections in full. Company's Exhibit No. 3 does state them in full, 
and the — they all, 1 through 10, are prefaced by the following state- 


ment; The employer herein, through its officers, agents, representa- 


tives, and employees, has, since August 22, 1964, coerced, restrained, 
and interfered with its employees, et cetera, et cetera, So that it's very 
clear the only matter covered by the objections is a matter after August 
22nd, 1964. No events on or prior to August 22nd, 1964, are properly 
up for consideration, and it's on that basis that I move to strike all evi- 
dence respecting any events on or before August 22, 1964. 
HEARING OFFICER: I will reserve ruling on your monon and 
ruling on your objection, but to give the parties a guide line for this 
hearing, I shall permit questioning the type of which we have heard up 


to now, and I shall reserve ruling on that objection in my Hearing Offi- 
| 


cer's report. 
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MR. WIEDEMANN: I would like to state that I assume by — that 


I will have a standing objection to all testimony on or prior to August 


22, 1964, from this point on, without making it, and that my offering re- 


puttal evidence will not constitute a waiver of my position, in light 
of the fact that you are leaving the ruling open. 

HEARING OFFICER: That is correct, and you may have that stand- 
ing objection and the right to present rebuttal evidence. 

* * * * * 

Q. (By Mr. Sonnemann) What statements were made by Mr. 
Himes? A. Well, as far as what I gathered, he stated that plants in 
Winneconne and their other small plant in another small town in Wis- 
consin, they were constantly putting into these plants, and he said that 
if the union got in, they were operating on as much as they could. And 
he said the company couldn't afford to put any more into these plants, 
and they would probably have to cease operation at these two small 
plants. 

Q. Now, directing your attention to August 22, do you recall any 
occurrence on that day? A. Well, just like I stated before, he started 
out with the hugeness of the steel workers and that we were — 

MR. WIEDEMANN: Excuse me, is he referring to September 22nd? 
You said August 22nd. 

MR.SONNEMANN: Beg your pardon, yes. 

Q. (By Mr. Sonnemann) I did mean September 22nd, do you re- 

call that date? A. Right. Well, he just emphasized the hugeness 
of the steelworkers and us being a small group — what us being a small 
group could expect from a huge organization like that with David J. 
McDonald's signature on everything, and a little outfit like us couldn't 
expect very much. They just wanted our $5 a month, and that was it. 

Q. Do you recall any other conversation relating to any other talk 
by Mr. Himes that day, relating to what would take place in this union 
would win the election? A. Well, he said on a couple cases he had, one 
for sure he said, he had documented proof, but the other he didn't know 
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who was involved, but he said that if the union got in, he said, for in- 
stance, one union fined its members for working too many hours and 
making too much money, and another instance the union fined | eeES per- 
son for going to church on Sunday morning instead of attending a union 
meeting. | 
Q. What did he say with respect to the United Steelworkers and 
its policy in this connection, if anything? A. Well, he just — didn't 
state what union was involved, he just said it didn't matter what kind of 
union it was, that it was a union, and that the United Steelworkers were 
just another union. 
Q. Did any foreman ever speak to you about the union? A. No, 
nobody. : 
Q. Did you wear a union button? A. Yes, I did. 
* * * * 
CROSS EXAMINATION 
BY MR. WIEDEMANN: 
* * * * 
Q. Just one of them. All right, was Harland McClelland wearing 
a union button in the plant throughout the campaign? A. Yes, he was. 
Q. Was Dave Domke wearing a union button in the plant prior to 
the campaign? A. Yes, he was. : 
Q. Was Don Amundson wearing a union button in the plant prior 
to the campaign? A. Yes, he was. | 
* * * * * 
MR. WIEDEMANN: Are you telling me that there is definitely, as 
a matter of law, let's say, going to be a finding that he wasn't discrim - 
inated against? | 
HEARING OFFICER: I can't — I am not prepared to make a find- 
ing on it now, but I can tell you this. The witness’ conclusion that he was, 
with no specifics to support it, will not lend itself to the conclusion by me 
that he was discriminated against, and I see no reason to refute specifics 


that weren't raised by Mr. Sonnemann. 
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MR. WIEDEMANN: Well, in reliance on that statement, I will not 
pursue any more specifics. 

Q. (By Mr. Wiedemann) Now, I recall, I think I recall your testi- 
mony correctly, you quoted Mr. Himes as saying at one of these meet- 

ings something to the effect, if you sign a union card, you are sign- 
ing your life away, and you would be stuck, even if the union lost the elec- 
tion. Do you remember testifying something like that? A. That's right. 

Q. Which meeting was that at? A. I believe it was at the second 
meeting. 

Q. The second meeting. Now, how many days before the election 
was the second meeting? A. The day before. 

Q. And it’s your testimony that the subject was signing union cards ? 
A. No, the subject was more the union itself, the Steelworkers as a whole, 
what they were like, and what we would have to suffer through if they got 
in, and all things like that. It was just the steelworkers in general, what 
they thought of them and — 

Q. Well, was he talking about what he thought would happen if the 
union got in; is that your — A. Well, he didn't say that he thought, what 
he thought, he said he — he told us right out, he didn't say he thought this 
would happen, he said this would happen. 

Q. If they got in or whether they got in or not, which? A. Yes. 

Q. Which? A. Well, what are you referring to? 


Q. Iam asking you which it was that he was talking about, was he 


saying — A. He was talking about — 

Q. Excuse me, let me finish. — Was he saying this is going to 
happen if they get in or whether they get in or not? A. He said this is 
going to happen if they get in. 

* * * * * 

Q. All right. Now, if I can direct your attention to some more of 
your testimony to the effect that — again the statements you attributed to 
Mr. Himes. You indicated I believe that he said if the union — something 
to the effect that if the union got in, the plants would have to close or some- 
thing like that? A. Yes, that's right. 
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Q. Which meeting was that at? A. I believe that was at the sec- 


ond. There was some discussion about the two small plants. | 
Q. Now, do you recall in the course of this second meeting Mr. 
Himes explaining any of the — his position on any of the comments made 
by the union in either of these two documents, namely, Company's Ex- 
hibit 1 and Company's Exhibit 27 A. Well, I couldn't say too much 
about this here, but on the thing here, he brought up the fact of the 
wages — 
Q. Excuse me, the thing here, you are referring to Company's 
Exhibit 2? A. Yes, right, Company Exhibit 2. He brought up the point 
which I still can't recall too much about, but he did talk about the wages, 
and he said that — compared the wages in Milwaukee and what we were 
making here. He said there actually wasn't that much difference between 
the two companies. He said there was some people down there working 
on jobs that were making just as much, if not even more, on certain jobs, 
as they were in Milwaukee. | 
Q. Did he say anything to the effect that economics were different 
in Milwaukee than they were at Winneconne? A. He said that costs were 
high and operating costs were up, but what detail he went into, I can't re- 


call. But I know he did say — stressed something on the fact that operat- 
ing costs were much higher now than they were before. | 

Q. You mean operating costs at Winneconne? A. Well, I would 
imagine the two plants, I suppose, get them going I suppose. I suppose 
that's what he pertained to. | 

Q. Iam just trying to get what he said, not what you understood. 
Now, with respect to this question of costs and so on, didn't he make 
some sort of a comparison between Milwaukee and Winneconne and per- 
haps Hustisford? A. How do you mean? | 

Q. Well, didn’t he explain that conditions were different in those 
plants? A. Gee, that I can't remember. | 

Q. Well, you mentioned that he discussed the costs being up in 


Hustisford — or in Winneconne, right? A. I don't know if he said the 
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cost was up in Winneconne. He just said operating cost — their operat- 
ing cost was high. 

Q. Well, he didn't — you recall him comparing the wages at Mil- 
waukee and Winneconne? A. Yes, right. 

Q. Did he make other comparisons besides wages? A. No, not 
that I can recall, just between the two plants. 

Q. And do you tie in this talk about costs with his explanation of 
wages? A. No, I don't — myself, I don't. 

Q. Well, were they two completely different subjects? A. Well, 
I don't know what to say on that. I don't know what he was — if he meant 
the cost was the amount of wages they were paying out, or if it was the 
cost of operating the plant itself, the machinery. I wouldn't know. He 
didn't go into any detail on what any singular cost was or nothing. He 
just stated that it was costing him money to operate, so that could mean 
-- that could take in a pretty broad area. 

Q. Do you recall him giving any sort of an explanation with regard 
to the law concerning strikes in Wisconsin and in Federal — A. There 

too I can't help you out too much. All I know is there was a discus - 
sion on a State law, and something to the effect that the state or — I know 
it was the federal was mentioned, and I didn't get —I didn't remember 
much on that subject at all. But he said that the union could go out on 
strike without the vote of the people, but then after that the discussion of 
the federal and the state laws come in after that, so — 

* * * * * 

Q. (By Mr. Wiedemann) Now, do you recall Mr. Himes on the sec- 

ond meeting saying that the membership in the Steelworkers had declined? 


A. Well, that I can't remember if it was -- I know —I was pretty sure it 


was in the second meeting he said they had over a million membership, 
and that they would drop down to 800,000 or so, but he didn't know for sure 
this year here, ‘64, whether they had built themselves back up to over a 
million or not. He couldn't say. 
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Q. And did he say that the union representatives were professional 
salesmen who were trying to sell you something? A. Right, right. 

Q. And did he say the union makes all kinds of promises which are 
not carried out? A. That's right also. | 

Q. And I believe you already testified that he referred to union 
fines imposed in Milwaukee? A. Yes, ona couple instances. 

Q. Did anybody representing the company, I mean whoma you con- 
sidered part of management, ever question you about your union activi- 


ties? A. No, not a person. | 


* * * * 


EXAMINATION 
BY MR. SELBY: 


* * * * * | 
| 


Q. Do you recall Himes saying anything about how to vote at the 
election during the second meeting? A. Well, the end of the speech he 


told us to think it over, and he said when we go to vote, he said, vote no. 

Q. Did he say anything else in that regard? A. There was a few 
words at the end there, but I couldn't recall what they were. | 

Q. Now, you mentioned something earlier concerning the meeting 
with Mr. Himes on the 22nd of September or you indicated that he stated 
that if the union got in, that costs would go up and they wouldn't be able 
to continue operations; isn't that correct? A. Yes, that's right. 

Q. Would you go over that conversation for me or that|statement 
by him, and to the best of your knowledge and recollection tell us specif- 
ically what he said? A. Well, as far as what I can remember was that 
if the union was to win the election there, that Wagners had put as much 
as they could put into these plants at this time, trying to get them going, 
build them up. And he said that if the union got in, that the company just 
couldn't afford to pay out any more than they were paying now. He said — 
and as a consequence, he said, they might have to either move operations 
elsewhere or cease operations at the Winneconne plant. : 
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Q. Do you definitely recall his referral to the union in this con- 
nection, namely, the closing of the plant? A. Yes, Ido. 

Q. You do. ‘Do you recall this statement we discussed earlier 
that you gave to Board Agent Knutson during the investigation of the 


case? A. What, this statement here you mean? 
Q. Yes. A. Yes. 
Q. Well, I show you what purports to be your statement, and it's 


signed "Richard Breitenbach," is that in fact the statement that you gave 
to the Board Agent? It's dated October 14 — A. Yes. 

Q. 1964. A. Yes, that's the one. 

Q. That is the statement. Now, I show you Page 4, the bottom 
paragraph, and ask you to read this to yourself and tell me whether that 
statement is the proper statement with respect to what was said concern- 
ing the closing or the possible closure of the plant or whether what you 
testified to is the correct statement with respect to the possible plant 
closure of Wagner, if costs went up? A. Well, see, the way I made this 
out was with the intention that if — I mean this here was all wrote with 
the intention of the union being the prime factor of the statements here. 

HEARING OFFICER: We are not interested in the intention that it 
was written for. Read the statement over and — 

THE WITNESS: Well, the paragraph here is the same — is the 
same way it was put, only that in my statement here, I don't have the 

union mentioned down. 

Q. (By Mr.Selby) Well, which is the true statement now? 

A. Well, this is the — 

Q. Which is the correct statement as you would like to have re- 
lated it? A. Well, either one, it really — 

HEARING OFFICER: Do you recall the — Now, as you testified, 
and with the availability of your affidavit, do you now recall specifically 
that the union was mentioned? 

THE WITNESS: Yes, the union was mentioned, that's right. 
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HEARING OFFICER: And in your affidavit I take it ta in that 
connection, the union is not mentioned? 

THE WITNESS: No, the union is not mentioned in that raerapns 
but in my statement — meaning that they got enough money in there now 
and they didn't want to sink any more money into it, and the statement 
about the union, that's what was being implied there, if the union got in, 
it would cost the company any more money, and if they had to sink any 
more money into these plants, they would have to cease operation. 

Q. (By Mr. Selby) Well, your statement is as follows, jand I quote, 
"He said that if Wagner Company had to sink more money into its plants 
at Winneconne and Hustisford, that it would have to close up operation 
and move to meet the competition. He said that they couldn't afford to 

sink any more money in, and if the expenditures exceeded the 
profits, they might have to close the doors.” That's the end of the quote. 
Now, what you are telling us is that what you meant to say was that he 
said that if the union came in and the Wagner Company had to sink more 
money into its plant — A. Yes, that's right, that's what I meant. 


i 
* * ** * cd 


HARRY DUESTERHOEFT 
a witness called by and on behalf of the union, having been first duly 
sworn, was examined and testified as follows: | 
* * * * 
DIRECT EXAMINATION 
BY MR. SONNEMANN: 
* * * 
. Do you know Mr. Himes? A. Yes. 
_ Now, did you attend the second meeting? A. Yes, I did. 
. When was that held? Was that the day before the election? 


* * * * 


. (By Mr.Sonnemann) Do you recall that meeting? | 
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Q. What was said that you can recall? A. Well, it would be bet - 
ter if it would stay the way it is, without a union. Otherwise if a union 
would get in, we gotta start from scratch. 

* * * * * 

Q. What did you hear, not what you understood? <A. Well, from 
scratch, that there would be no vacation, no Christmas bonus, Christmas 
gift, whatever you gonna call it. 

* * * * 

Q. Who is your foreman? A. Corky Lee. 

Q. Corky Lee ever talk to you about the union? A. Oh, yes. 
* * * * bd 

Q. (By Mr.Sonnemann) And what did they say to you? A. Best 
to leave it alone. 

Q. It’s best'to leave what alone? A. To — Not to — they had a 
union committee, and then if we do get the union in, they would — the 
pulley line and the heating element line were going to move out. 

Q. Pulley line and heating element line would be moved out if you 
gotaunionin? A. Yes. 

Q. Was there a new piece of machinery in there at that time? 

A. And if — 

Q. Was there a new piece of machinery in there at that time ? 
A. A washer which washes the pulleys. 

Q. Was that installed, that new machine? A. No, it wasn't, but 
Mr. Lee said we're waiting. If it's going to come in, we're not going 
to put this up, out it goes. But if it don't get in, we put it up. 

Q. Does the name "Chrysler" mean anything to you? A. And 


then he says, Wagner even wants to put in a new machine which is for 


Chrysler products for — oh, panels, making panels for station wagons. 


If the union went in, wouldn't get in. It will be in, otherwise it stays in. 
Q. If the union won't get in, then it would come in? A. If the 

union will get in, it will not come, the new machine. But if it wouldn't, 
we will get it in. 
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Q. And who said this? A. Mr. Lee. 
Q. And who — Was anyone present besides yourself — A. Yes. 
@. — when this was said? Who was present? A. E52 Domke 
and Donnie Amundson. | 
Q. These two men sitting here today? A. Yes, ere “And all 
that talking, I got a little scared. And then he said too that you signed 
the card, now you're hooked, you gotta pay regardless if it comes to or 
not. | 
* * * * * 
HEARING OFFICER: So the conversation you had with Corky Lee 
you say was on September 19? 
THE WITNESS: Yes, approximately. Otherwise I got nothing 
against Corky Lee, he is a very nice fellow. 
* * * * od ! 
Q. [By Mr. Sonnemann] And did he say anything about that you 
would have to make the rate if the union came in? A. Yes, he said one 


thing —- 


Q. What did he say? A. — one thing, you gotta make the rate. 


If you don't, out you go. That's the way he hollered. Then he said like 
that. | 

Q. He gestured with his hand, indicating out; is that right? 

A. Out you go. 

Q. All right. Now, tell us about this washer? A. And then he 
said, there is some more birds, they don't make the rate, out they go, 
put he didn't say who the birds was. ! 
* * * * * 

CROSS EXAMINATION 
BY MR. WIEDEMANN: 


* * * * * 


Q. Okay. Have you talked a lot with Corky Lee over that period 
of time? A. Yes. We have been always good friends. ) 

Q. He is a pretty talkative fellow, isn't he? A. Yes, he is a 
very nice fellow. | 
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. And he is a jovial fellow? A. Right. 
. And he does a lot of joking? A. Right. 
. And he walks around the plant yelling to people? A. No, he 


. Oh, he doesn't? A. No, he doesn't. 

_ Never calls out to people with any thought of comment as he 
walks by them? A: Well, he jokes, yes, but Skip Allen, that was the 
wolf. 

Q. Beg your pardon? A. Skip Allen, that was the wolf. 

Q. Now, you're going to have to explain that. A. Skip Allen, I 
mean, he was — he didn't talk a decent word, what he said was just -- 
he wanted to eat you. 

Q. But now getting back to Corky Lee — A. You hate like heck 
to come back to work the next day. 

Q. Getting back to Corky Lee, he is a friendly fellow? <A. Yes, 

a very nice fellow. 

Q. And you considered him your friend? A. Right. 

* * * * * 

MR. WIEDEMANN: On what ground? 

HEARING OFFICER: You are testing this man's own mental proc- 
esses and his own opinion as to what others say. He has testified on 
direct examination that certain statements: were made, and certainly you 
can cross examine'him as to whether or not those statements were made. 
But what impression he derived from them or what he considered them 
to be as whether rumor or conjecture on the part of the speaker is not 


material. 
* * * * * 


Q. (By Mr. Wiedemann) Now, did Corky Lee tell you there wouldn't 


be any more Christmas bonus if the union gotin? A. Yes. 
Q. He did. Before I believe you said as far as I know, yes. Are 


you positive now? A. Yes, lam positive. 
* * * 
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REDIRECT EXAMINATION 
BY MR. SONNEMANN: 
. By the way, Mr. Duesterhoeft, how far were you able to go in 
A. Grade school. 
. Through grade school? Eighth grade or how far? A. Fourth. 
. Fourth grade? A. I can read and write and figure = 
. Ever since then you have worked; is that right? on Right. 
. Do you remember anything being said about overtime? A. Yes. 
. Who said it, and where? A. Joyce Merkey was checking the 
pulleys and then we got talking. She said there is a lot of work. If the 
176 union wouldn't get in, then there would be a lot of 4:30 work and a 
lot of Saturday work. But if the union gets in, we would be down to forty 
hours, and Corky Lee said that too. 
Q. Corky Lee said it, too? A. Yes, I raise my right hand. 
* * * * * | 
EXAMINATION 
BY MR. SELBY: 


* * * * * | 


180 Q. Was anything — What, if anything, was said about the pulley 
and ceramic lines? A. Yes. 

Q. What was said? A. If — Like I said, if the union gets in, the 

pulley and ceramic lines get out of here. 


181 Q. This was said to you by who? A. Mr. Lee. 
Q. During this same conversation? A. Right. | 
Q. What else, if anything, was said about those lines, what would 


be done with them? A. Well, they would move them back to, Milwaukee. 


| 
* * * * * 
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RECROSS EXAMINATION 
BY MR. WIEDEMANN: 
Q. Mr. Duesterhoeft, were you at this meeting of September 22, 
the day before the election? A. Yes, I was. 
Q. Were you where you could hear everything? A. Yes. 


Q. Will you please try to tell me all you can remember that he 
said? A. Well, I can repeat again that it would be for our sake better 
to leave the way it was, without a union, and we was getting raises as 
time was going on, and that if it would get in, we had to start from scratch 
on, which I understood — 

Q. No, just what you heard now. A. Yes. 

Q. Just tell me what you heard. A. Well, we had to start from 
scratch on. 

Q. That's all you canremember? A. Yes. 

Q. Can't remember talk about the union, you can't remember talk 
about the union? A. Oh, yes. 

Q. What about the union? A. That the — like Florence Berach 
spoke up, you know, and about a union in Milwaukee. And he said, yes, 
we have a union in’ Milwaukee. And then what's that word, fly-by — fly- 
by — that it wasn't such a good union, something like that. 


* * * * * 
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Room 203, City Hall 
Oshkosh, Wisconsin 
Friday, March 26, 1965 


* * * 
198 DAVID DOMKE 
a witness called by and on behalf of the union, having been first duly 


sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 

BY MR. SONNEMANN: 


* * * * * 


Q. Onor about July 1, 1964, were you employed by Wagner? 
A. Yes. | 

Q. And at what kind of work? A. Straightening pulleys. 

199 Q. And when did you leave Wagner Industrial Products? 

A. About four months ago. | 

Q. This was after the election that was held? A. Yes. ! 

Q. Did you participate in that election? A. Yes. 

Q. Do you know Mr. Harry Duesterhoeft? A. Yes. | 

Q. Directing your attention to the period of several -- of the 
several months prior to the holding of the election on September 23, 
where were you working with respect to where Harry Duesterhoeft was 
working? A. I was straightening pulleys on a pulley line. 

Q. And where was he working? A. Right beside with me, a few 
feet away from me. | 

Q. Was this every day? A. Yes. | 

Q. Do you recall any events in the plant in the period of two 
weeks before the election? A. Yes. 

Q. Do you know Mr. Corky Lee? A. Yes, I do. 

Q. Isheaforeman? A. Yes. 

Q. Was he your foreman? A. Yes. 

Q. Does he ever come through the shop? A. Yes. 


Q. Did he ever talk to you? A. Yes. 
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Q. Did you ever see him talk to Harry Duesterhoeft? A. Yes. 
Q. Did you ever overhear anything that was said? A. Yes. 
* * * * * 

Q. What did you hear Mr. Lee say? A. Well, there was several 
occasions that I heard him mention that the union -- all we would be doing 
would be paying the union dues, and we wouldn't be getting nothing out of 
it, that the union couldn't benefit us by nothing, and if the union did get in, 
that there would be quite a few of us that wouldn't have no job. 

Q. When was this said? A. It wasa couple weeks I think before 
the last union -- I think it was the 27th, I think. 

Q. 27th of what? A. September, I think. 

Q. 27th of September? A. Yes, somewheres around in there it 


Q. Was it before or after the election? A. After, T think. 
Q. After the election? A. No, I will take that back, before the 
election that was. 


Q. The election took place -- Do you recall the date of the 
election? A. No, I don't. 


Q. If the record here showed it was September 23, would that 


refresh your recollection, September 23? A. I think it was before. 

Q. When you say it was before, what do you mean, what was 
before? A. What he said about taking out the -- 

Q. And whom was he talking to? A. Mr. Harry Duesterhoeft. 

Q. How far away from where this conversation was taking place 
were you? A. About three or four feet maybe. 

Q. Was this on one occasion or -- A. No, several occasions, 
three or four. 

Q. In the week before the election, did you hear any conversations 
in this area? A. Yes, there was one where he called -- we were all 
working together, me and Donnie Amundson, myself -- 

Q. I just want to know did you overhear a conversation? A. Yes. 
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Q. And what was the conversation? A. If the union got in, that 
they were going to -- wasn't going to assemble -- there was a washing 
machine, that they wasn't going to assemble that, and that if the union 
got in, we wouldn't have no job, that we would be out of a job. And he 
asked us why we wanted a union in there and what we thought they were 
going to -- what the union would get us, benefit us, that we would only be 
paying $5 union dues and the union couldn't do nothing for us. : 

HEARING OFFICER: Who is the person who was PEARS these 
statements? 

THE WITNESS: Mr. Lee. 

. (By Mr. Sonnemann:) What kind of a machine was this washer 
that you are referring to? A. It washed pulleys, clean off the | grease 
and stuff off the pulleys. | 

Q. Was it ever put into use before the election? A. Well, they 
have started to work on it, and then they just quit working on it. 

Q. When did they start to work on it, about? A. This was a 
couple of weeks before -- before the last meeting, I think it was --I 


mean, the election. | 
Q. A couple of weeks before the election? A. Yes. ! 
Q. Do you recall about when they stopped working on this machine? 
A. It was -- It was shortly after the election that they stopped on it. 
Q. They stopped work -- they kept working on this machine right 
along? A. Yes. 
Q. Until when? A. Until just -- it was just about right up to 
election, somewheres in between there, either shortly before or right 
after they quit working on it. | 
Q. Shortly before or right after they wuit working on it? A. Yes. 
Q. Was this a machine used in the -- used in connection with the 
pulley line? A. Yes, it was, but it wasn't hooked up where they could — 
use it or nothing. They quit working on it. 
Q. Do you recall any -- Was there anything else said that you 


remember regarding the prospects of work if the union came in? A. Yes, 
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that they would take the element line out -- that the element line would 

be taken out and the pulley line would be taken out, and there was a 

Chrysler product machine they were bringing in, that wouldn't be set 
up if the union got in. 

Q. Who said this? A. Mr. Lee and John Meinen, both. 

* * * * * 

HEARING OFFICER: Could you establish first when this was 
said and who was present when it was said? You mentioned that someone 
said that they would take the element line out and the pulley line out and 

they wouldn't set up the Chrysler machine. 

THE WITNESS: Mr. Lee said that. 

HEARING OFFICER: When was this said? 

THE WITNESS: Just before the election. 

HEARING OFFICER: Approximately what period of time before 
the election? 

THE WITNESS: I mean, as far as hours or -- 

MR, SONNEMANN: Days. 

HEARING OFFICER: Days or hours or weeks, whichever it is. 

THE WITNESS: Qh, three or four days before. 

HEARING OFFICER: Who was present during the time that Mr. 
Lee said this? 

THE WITNESS: Mr. Birger Amundson, Donnie Amundson, Mr. 
Harry Duesterhoeft, myself, and Bill Corcoran. 


* * * * * 


Q. (By Mr.'Sonnemann:) When you speak of the element line, 
what is this element that you are speaking of? A. That's for wash 


machines. It's an element for a wash machine. 


* * * 
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CROSS EXAMINATION 
BY MR. WIEDEMANN: 

Q. Did you give any statement or statements in writing to any- 
body at the National Labor Relations Board in connection with these 
matters? A. Yes, I did. 

Q. How many? A. Two. 

MR. WIEDEMANN: May I see those? : 

HEARING OFFICER: Let the record show that Mr. Wiedemann 
has been given the two statements. We can go off the record and allow 


Mr. Wiedemann to read those over. 
(Discussion off the record.) 
HEARING OFFICER: On the record. 
Q. (By Mr. Wiedemann:) Mr. Domke, when did you start work 

for the company, about? A. Roughly about two years ago. | 
Q. And that was before Wagner owned it; isn't that right? 


A. Yes, yes. | 
Q. Who did you work for first, who was your first foreman? 
A. Mr. Lee. | 
Q. So he was your foreman throughout the time that you worked 
there; is this right? A. Yes. | 
Q. You never had a different foreman? A. Just on Mz. Meinen - 
Mr. Lee told Corky -- I mean Mr. Lee told John Meinen what I should 
do in the morning, what job I should work on and stuff. | 
Q. Well, now, Meinen, he works now, doesn't he? A. T think that 
he is Corky Lee's assistant foreman. | 
Q@. He works, too, doesn't he? When you were there he worked 
also, didn't he? A. Yes, he repaired machines and stuff, yes. 
Q. Set up machines? A. Yes. 
Q. Repaired you say also? A. Yes, fixed them when ane were 


broke. 
@. Did some production work too, right? A. Yes. 
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Q. And in addition to that, in the morning he would get told by 
him where to go to work? A. Right. 

Q. And he would get told that by Mr. Lee? A. Right -- I 
wouldn't say for sure, but I think that's who he got his orders from. 

Q. Well, isn't that -- I thought that's what you said before. Why 
aren't you sure now? A. Well, he did, yes. 

Q. Now, you say you worked right next to Harry Duesterhoeft ? 

A. Yes. 

Q. For what period of time, all the time you were employed 
there? A. No, I run a machine when I first started there. I runa 
machine for -- 

Q. Well, let's take the election. How many months approximately 
prior to the election date did you work right next to Lee -- or to 
Duesterhoeft? A. Oh, six months, something like that, I worked with him 
all the time. Now and then I would go on the machine when the pulley 
line didn't have no pulleys -- 

Q. How many different conversations prior to the election did you 
hear Mr. Lee and Mr. Duesterhoeft have concerning the union? A. Four 

or five. 

Q. Four or five? A. Somewheres in there, three or four or four 
or five. 

©. All right. Now, Mr. Lee is the supervisor of this area, you 
have testified to that? A. Yes. 

Q. Is he a supervisor of another area as well? A. Well, there 
is -- there is really two parts to the factory. Mr. Cliff Fiene supervised 
one half and Corky Lee does the other -- 

Q. Yes, but in the area you worked, Mr. Lee supervised how 
many people? A. There was -- there was four people in the part that 
I worked. 


Q. All right. And he supervised some people elsewhere, didn't 
he? A. Yes. 
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Q. And as part of the normal arrangement, I assume, he would 
go back and forth between the areas he supervised? A. Yes. | 
Q. And it was his custom, wasn't it, to come to your area several 
times during the day? A. Sure. | 
Q. Now, is this -- are these the occasions when these conversa- 
tions took place, when he was temporarily in your area? A. Yes. 
Q. And at the same time he was there, he would check the work 
and so forth, wouldn't he? A. There was an inspector, Joyce Merkey did 


the checking. 


Q. Well, he would see that the department was running ? A. Yes. 


Q. I mean, he just didn't come in there and have a conversation 
about the union and leave, did he? A. No, he would more or less, you 
kno | 

Q. Went through the usual routine; is this right? A. Yes. 

Q. Now, how long did the longest one of these conversations last 
that you -- these four or five conversations? A. There was one time 
that he called Mr. Harry Duesterhoeft off -- we were all working right 
together, and he called him to the side, him and -- he was at -- the other 
guy was a tool and die man, I can't think of his name right now. 

Q. Iam asking you how long was the longest conversation he had 
about the union? A. The first time was a half an hour and the second 
time was about forty-five minutes. 

Q. I thought you said there were four or five times? A. There 
was, but the other times wasn't only maybe about fifteen minutes, twenty 

minutes at a time, but the two I told you first were the longest 
times. | 

Q. The first and second times were the long ones? A. Yes. 

Q. The third, fourth, and fifth were fifteen to twenty minutes? 
A. Yes, somewhere in there. 

Q. And this was all time spent talking about the union? A. Yes, 


the biggest share of it, yes. 
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Q. Well, what was the rest of it about? A. Well, Harry, he sells 
and buys stuff, you know, and there is just more or less -- 

Q. He sells and buys stuff? A. Yes. 

Q. What do you mean? A. Like corn and peas and stuff like that, 
and they talked about that and -- 

Q. In these four or five conversations about the union? A. It 
would start out about something different, and then it would end up in 
talking about the union. 

©. Well now, how do you -- I want to know how you figure the 
first one was a half an hour, how do you figure that? A. Because I 
know when I looked at the clock it was nine o'clock,and nine-thirty we 
have a lunch break, ten minute lunch break. 

Q. You looked at the clock. Do you remember the day this was? 
A. No, I don't. 

Q. But you remember looking at the clock? A. Yes. 

Q. And you remember this was the first conversation between 
Duesterhoeft and Lee about the union? A. I wouldn't say for sure if it 
was the -- it was the first time or second time, somewheres in there. 

Q. Well now, wait. You said the first was about a half an hour 
and the second was forty-five minutes? A. Yes. 

MR. SONNEMANN: I believe. I think you are misstating his 
testimony. He said+- I think that his testimony was that the first time 
and the second time, in between there were a few short ones -- 

x * * * * 

Q. Now, if Iiam correct, you said that the first conversation 
on union was a half an hour, and the second one was forty-five minutes? 
A. Yes, somewheres in there I said. 


Q. And the first one you looked at the clock, and it was nine when 
it started and nine-thirty when it ended? A. Yes. 

Q. But you don't know the day? A. No, I don't. 

Q. Do you know the day of the week? A. I think it was ona 
Wednesday, I think. 


37 


Q.. Do you know how long that second one was? A. Well, 
because it was -- I looked at the clock, and it was just about quitting 
time, and there was only forty-five minutes to go before quitting time. 

Q. You looked at the clock again. What time was that? A. That 
was about quarter to three in the afternoon. 

Q. All right. A. Somewheres in there. | 

Q. Do you know what day of the week that was? A. No, I don't, 
not right off hand I don't. | 

Q. Why were you looking at the clock? A. Iwas looking just to 
see what time it was. | 

Q. Why, what caused you to do that? Well, because we were 
getting behind and we were ahead on our bonus that day, and when he called 
them off the job, we were losing money by that. | 

Q. You say you lost money as a result of these conversations ? 
A. Well, not every time because every time we wasn't making bonus. 

Q. I am talking about these two, Wednesday from nine to nine- 
thirty and from three-forty-five to quitting time on this other day. 

A. Yes, I would say we were. 

Q. Now, the other talks were how long? A. Fifteen to twenty 
minutes, somewheres in there. 

Q. Do you remember the day of the week on any of those? 
A. Either on a Wednesday or a Thursday, I couldn't say for sure. 

Q. Now, you have testified to several things Mr. Lee said 


concerning the union. Were these remarks ever addressed to you, or 
| 


were they always addressed to Mr. Duesterhoeft? A. Once they were 


made right to me. 
Q@. And when was that? A. That was before the election. 
Q. Well, approximately how long before? A. Three ‘ four 


days, somewheres in there. 

Q. And what did he say to you? A. He asked me = I was 
wearing a union button. He asked me what I thought I was going to get 
out of the union, what I thought the union was going to benefit me by, that 
all we would be doing would be paying $5 union dues, and we wouldn't 


be getting nothing out of it. | 
| 
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Q. Was this at the same time he was having one of these conversa- 
tions with Duesterhoeft? A. It was shortly after. 

Q. Shortly after, but not part of the same conversation? A. No. 

Q. You were never part of one over-all conversation about union 
with Duesterhoeft and Lee? A. There was several times -- a couple 


times I was there right while he was telling-- 


Q. Well, were you part of the conversation? A. Yes. 
Q. You were? What did you say? A. I asked him why he didn't 
think that we would get anything out of the union. He said that the union 


that we were trying to get in was a poor union, that they were losing so 
many factories -- people a year, that -- just every year they were losing 
people. 

Q. And this was one of the group conversations? A. Yes. 

Q. Where Duesterhoeft was there? A. Yes. 

Q. Did you say anything else in that conversation? A. No, I 
just -- 

Q. How about Harry, what did he say? A. Ican't remember what 
he did say in that one. 

Q. Well, you said he talked about his vegetables or something-- 
A. Yes, he did. 

HEARING OFFICER: Can you think of anything else that Mr. 
Duesterhoeft said at that conversation? 

THE WITNESS: Just that he wanted to know why Corky thought 
we couldn't get nothing out of the union, why it wouldn't benefit us by 
nothing. 

Q. (By Mr. Wiedemann:) Was anybody else at that conversation? 
A. Yes. 

Q. Who? A. Donnie Amundson. 

Q. What did he have to say? A. He didn't say much. 

Q. Well, much -- A. He just kind of stood and listened. 
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Q. Didhe say anything? A. Not to my recollection. | 

Q. Well, now, is this the conversation that lasted a half an hour, 
or the one that lasted forty-five minutes, or one of the remaining ones? 
A. About twenty minutes I would say. 

Q. This is one of the shorter ones? A. Yes. | 

Q. All right. Now, were you yourself a part of the -- of one of 
the longer conversations, either the thirty-five or the forty-five minute 
one? A. All I said was -- 

Q. Oh, excuse me -- A. Half an hour one I was. ! 

Q. You were part of the group in the half an hour one? A. Yes, 
just for a short period of time. I said a couple of words and walked away. 


Q. You said a couple of words and walked away? A. Yes. 

Q. Was Amundson at that one? A. No, he wasn't. 

Q. And you and Duesterhoeft and Lee? A. Yes. 

Q. Now, the forty-five minute conversation, were you a part of 
the group on that? A. No, I didn't have nothing to do with that. 

Q. So this one where you asked what Lee -- what he thought the 


union could do and where Harry asked Lee what he thought the union 
could do, that was one of these twenty minute things? A. Yes. 

Q. Well, you overheard the forty-five minute one though? A. Yes. 

Q. All right. What did Harry have to say in that one? | A. He 
wanted to know why Corky thought we couldn't get nothing out of the union. 
Mr. Lee said that the union was no good, the union we were trying to get 
in there. | 

Q. All right. Now, that takes a very few seconds to say. What 
else did they talk about for forty-five minutes? A. Well, Russell 
Krueger, he was -- he wanted to know why Harry thought that this was 
a good union and what we thought we would get out of it and that all we 
would be doing would be paying the union dues. They talked about taking 
the machines out, taking the washer machine out and the element line 
out and the pulley line out and the Chrysler products out. None of them 
would be assembled. | 
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Q. What did Harry say about that? A. He didn't -- he just said -- 
kind of joked about it. 

Q. What do you mean by he kind of joked about it? A. He didn't 
think that they could -- that he would get fired or nothing like that. They 
said that we would be out of a job, and -- 

Q. And he kind of joked about it? A. Yes. 

Q. Can you remember just -- any more specifically what he said? 


A. No, I can't. 

Q. Was this 'a back and forth sort of a deal for forty-five minutes? 
A. Yes. 

Q. By back and forth, I mean one of the people in the conversation 
would say something, the other would answer, somebody else would say 
something, somebody else would answer? A. Yes. 

Q. This went back and forth for forty-five minutes? A. Yes. 

Q. Is that the way you would characterize the thirty minute 
conversation as well, back and forth like that? A. Yes. 

Q. Same sort of a thing. Did Harry Duesterhoeft do any joking 
in the thirty minute conversation? A. Yes. 

Q@. Do you remember what he joked about during that? A. No, 

I don't. 

Q. Any idea at all? A. I know it was something about some rinse 
tubs or something. ‘He was -- had six or seven tubs that he was going to 

deliver to a place or something on that order. 

Q. Tubs? A. Tubs, yes, rinse tubs. 

Q. You lost me, what kind of tubs? 

HEARING OFFICER: I think he is saying rinse tubs. 

Q. (By Mr.'Wiedemann:) Oh, that Harry was going to deliver 
some place? A. Yes, I think it was Wautoms or some place like that. 

Q. And they were joking about that? A. Yes. 

Q. Laughing about that? A. Yes, and that he was going to make 
some profit on it, you know, by reselling them and stuff. 
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| 
| 
| 
Q.. This was in the thirty minute conversation? A. Yes. 
Q. Anything else you can remember Harry joking about during 
that conversation? A. No. 
Q. But they were talking back andforth? A. Yes. | 
Q. And talking back and forth about the union? A. Yes. 
Q. Now, how about these shorter times. You have told the one 
where you were directly involved. How about the other two shorter ones, 
or one or two. You said four or five. How about the one or two other 
times that you can remember? Apparently you were not directly 
involved, but you just heard -- A. No, I was not -- they was three or 
four feet away from me. He come up to where we were working and talked 
to us. | 
Q. By he, you mean Lee? A. Mr. Lee, yes. 
Q. To where you were working? A. Yes. | 
Q. And you overheard him talk about the union to Harry? 
A. Yes. | 
Q. And what sort of conversations were these, were these back 
and forth, too? A. Yes. | 
Q. And was Harry doing some joking then, too? A. Yes, all of 
the conversations there was some joking. 
Q. In all of them there was some joking. You don't know -- Did 
you know either of these people before you started working there? 
A. Mr. Lee or -- 
Q. Or Mr. Duesterhoeft? A. Yes, I did. 
Q. Both of them? A. Yes, I did. 
Q. For about how long had you known Mr. Lee? A. I ee known 
Mr. Lee for about fifteen years. 


Q. Where else -- Where did you run across him other than at the 
place? A. I did some work for him putting in septic tanks and stuff for 


him, digging-- | 
| 


224 
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Q. You mean at his home or some place else? A. Yes, yes. 

Q. Did you know him any other way than that? A. Yes, I think 
it's his brother that's married to my wife's sister. 

Q. Okay. Did you have a chance to talk to him over the years, I 
mean, you met him from time to time? A. Yes. 

Q. Is he a joking sort of afellow? A. Yes, he is. 

Q. Did Mr. Lee ever say the company would stop the Christmas 


bonus in any of these conversations? A. Yes, he did. 
Q. Hedid? A. Yes. 
Q. Would you look at your two statement which I am going to hand 


to you here. Read them through carefully and see if there is anything 
in there about Christmas bonus. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

HEARING OFFICER: On the record. 

Q. (By Mr. Wiedemann:) Now, you have had a chance -- You have 
had a chance to read through your two affidavits, five pages and two pages? 
A. Yes. 

Q. Is there any reference in there to -- A. No, there is not. 

Q. -- to this Christmas bonus thing? A. No. 

Q. Were you aware, prior to the election, that an employee named 
Joyce Markey was opposed to the union? A. Yes. 

Q. You were aware she was opposed to the union? A. Yes. 

Q. After the election were you involved -- immediately after the 
election in an incident where her husband was beaten up? A. Yes. 

Q@. Were you one of those that beat him up? A. Yes. 

Q@. Who else? A. Mr. Harley McClelland. 

Q. Mr. who? A. Harley McClelland. 

Q. Who else? A. There was only one -- 

MR. SONNEMANN: This is immaterial, object. 

THE WITNESS: There was only one guy that was actually doing 
the fighting -- 


| 
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HEARING OFFICER: me moment, Mr. Domke. Well, I would 
think on the question of credibility or bias -- | 
MB. WIEDEMANN: Sure. | 


HEARING OFFICER: -- this is material, and I will overrule the 
| 


objection. Proceed, Mr. Wiedemann. 

MR. WIEDEMANN:. Would you read -- | 

HEARING OFFICER: Let the Reporter read back the last question 
and that portion of the witness’ answer until I interrupted him. 

(Question and answer read.) : 

Q. (By Mr. Wiedemann:) Who else besides you and Harley 
McClelland? A. Were present at the time the fight was going on you 
mean? | 

Q. I asked you who beat him up. You said you andI said anybody 
else, and you say Harley McClelland. Now I asked if there mas wees 
else? A. No. 

* * * * 
REDIRECT EXAMINATION 

BY MR. SONNEMANN: 

* * * * * 

Q. Was that remark made? A. Yes, that remark was made. 

Q. By Mr. Corky lee? A. Yes. 

Q. What was the remark, to the best of your recollection? 


A. If the union got in, they would take the Christmas bonus away from 
us, that we wouldn't get no Christmas bonus, that we were getting all 
the holiday pays now that could be expected. If the union got in, we 
wouldn't have no more Christmas bonus. 


* * x x x | 


Q. When he spoke about the element line, will you tell us i 
manner he said this? | 
* | 
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THE WITNESS: Well, we were working at the job, and he just 
walked up to us and he started the conversation about how the pulleys 
and stuff were going. And then he just come out and he said that they 
were going to take the pulley line out and the element line out and they 
wasn't going to install the washer and Chrysler products if the union got 
in. 


©. (By Mr. Sonnemann:) Well, was there any joking taking place 


at that time? A. Yes, during the conversation there was some, yes. 


Q. What about this, was there joking about this, about the stuff 
being taken out. A. No, there was none. He just come right out and 
said that if the union got in, that it would be taken out, the washer wouldn't 
be assembled, finished reassembling. 

* * * * * 

HEARING OFFICER: When Mr. Lee, as you say, spoke of taking 
out the element line, was he speaking in a normal tone of voice, his 
normal conversational tone of voice? 

THE WITNESS: Yes, he didn't raise his voice or nothing like that. 

HEARING OFFICER: If you can recall, was there any -- Can 
you recall the expression on his face, was he smiling or was he--a 
normal expression? 

THE WITNESS: Yes. 

HEARING OFFICER: Yes what? 

THE WITNESS: It was no different expression than -- on the 
face than -- 

HEARING OFFICER: Than when he normally speaks on other 
subjects concerning work? 


THE WITNESS: Yes. 


* * 
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RECROSS EXAMINATION 
BY MR. WIEDEMANN: 


* * * * * | 
Q. Now, I want to go back to the element line. As I understand, 
the way you characterized this on your redirect examination, in other 


words, answering Mr. Sonnemann, you said he just came up to the line 


where you were working and said they were going to take out the element 
line and they were going to do this and do that; is that what you said? 
A. Yes. 

Q. So this wasn't in one of these long conversations then, was 
it? A. No, I believe it was -- I think it was in the half an hour one. 

Q. Well, wait, you just got through saying -- and if you want to, 
we will have the Reporter go back and read it. You were asked in what 
manner did he talk when he was talking about this element line -- A. Yes. 

Q. -- and you described it, you said, well, he just walked up to 
the line where we were working and he said, we're going to take out the 
element line, we're going to do this, that, and the other thing. Now, is 
that the way it happened? A. I said before that he started out joking, 
didn't I? | 

Q. Well, I don't know, maybe you better explain it again. What -- 

How did it start out? A. I think he come up, and alas were just 
talking back and forth for a short period of time and -- 

Q. Atthe line? A. Yes, yes. | 

Q. Joking back and forth? A. Yes, and then they went off to 
the side, and then they started talking. | 

Q. They went off to the side and started talking about the element 
line? A. This was in the half an hour one. 


Q. You said on your redirect examination -- A. Hote near 


every occasion that they talked it was something to do with the’ element 
line. 


Q. What do you mean by that? A. That they were going to -- 
somehow it was brought up in the conversation that they were going to 
take out the element line. 
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Q. Every conversation? A. Just about, yes. 
Q. Well, all right. Let's take this one where you were describing 
his manner, he came up and talked about it at the line, right? A. Yes. 
Q. Now, didn't you tell me when this conversation came up that 
232 Corky Lee would -- that Harry Duesterhoeft would laugh and say, 


oh, you're not going to do away with our jobs? A. Yes, I did. 


Q. You did? 
* * 
EXAMINATION 
BY MR. SELBY: 
* * * * * 

233 Q. Who is Mr. Taggelmann, what is his job, if any, with the 

234 Wagner Company? A. He is the boss. He tells Mr. Lee and 
Mr. Meinen -- he tells everybody what to do. 

* * * * * 

235 Q. Mr. Domke, directing your attention to August -- latter part 
of August and the month of September, 1964, did you have any conversa- 
tions with Mr. Taggelmann? A. Yes, I did. 

Q. Will you relate to us what those conversations were, and if 
you can specify the date, will you do so? A. Ican't remember the date. 

236 Q. Can you approximate? A. I think it was a couple weeks before 
the election. 

Q. Now, by it, you mean a conversation you are going to tell 
us about now? A. Yes. 

Q. All right. Would you go into that? A. Well, he walked up to 
me, and -- well, he started to joke at first, and just talking back and 
forth, and then he asked me what we thought we would get out of the 
union, why I was wearing a union button, that we would just be paying the 
union dues and we wouldn't be getting nothing out of it, that the United 
States Steelworkers were losing so many people a year that they were 
just going down hill. 

Q. Was anybody else present during this conversation? A. I 
think Donnie Amundson was. 
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Q@. Was the conversation between you three, t hat is, yourself, 
Amundson, and Taggelmann, or was it directed toward you? A. | He was 
speaking to me. 

Q. What, if anything, else was said during this conversation? 

A. He did mention to me about the Christmas bonus, that we wouldn't 
have no Christmas bonus, that that would be taken away. ! 

Q. Do you recall anything else? A. And I think -- 

HEARING OFFICER: If you can't remember, just say so. 

THE WITNESS: I can't. | 

Q. (By Mr. Selby:) Do you recall anything said about the pulley 
line? A. Yes, a pulley line and a washer machine. 

Q. By whom? A. By Mr. Taggelmann. 

Q. All right, what was said? A. If the union got in, that the 
pulley line would be taken out and the element line would be taken out. 

Q. Do you recall anything else being said in that connection? 
A. He asked me why I was wearing a union button, and that's about all 
I can remember. | 

Q. All right. Do you recall any other conversations with Mr. 
Taggelmann subsequent to that conversation? A. No, I don't. 


Q. Do you recall any conversations involving Mr. Taggelmann 
and Mr. Lee together? A. Yes. 

Q. With other employees? A. Yes. 

Q. That you may have overheard? A. Yes, I do. | 

Q. Would you describe when they may have occurred and who 
did the talking and who was present? A. Well, there was Bill Corcoran, 

myself, Donnie Amundson, and I think that Mr. Amundson was, and 
Harry Duesterhoeft. 

Q. About when did this take place? A. I think about a week 
before -- somewhere -- a week before the election. : | 

Q. All right. What was said and by whom? A. Mr. Taggelmamn, 
he asked me why we wanted to get a union in there, and I says) ‘that I 
thought that we would get something -- gain something out of it, you know, 
benefit ourselves. He says, well, the United States Steelworkers, that's a 
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poor union to get in here. If you are going to get a union in here, you 
might as well get a good union in here, and he preferred some union 
they had in Milwaukee. 

HEARING OFFICER: Do you remember anything else? 

THE WITNESS: No. 

Q. (By Mr. Selby:) Did you, on the next day, have a conversation 
with a Mr. Krueger and Mr. Lee? A. I think that was Mr. Duesterhoeft, 
wasn't it? 

Q. Was there another conversation you overheard involving Mr. 
Duesterhoeft? A. Duesterhoeft. 

Q. Where did this take place? A. He called him off the -- 

Q. Who is he? A. Mr. Lee. He called him off to the side, and 
they talked to him off the side. It was only a few feet away from where we 

were working. 

Q. And what was said at that time? A. Well, he asked Harry 
what he thought he could get out of the union. 

@. Is this Mr. Lee now? A. Yes. And Harry said that he thought 
that the union would benefit us by something, and then Mr. Lee said, 
well, he says, if the union gets in, that they would take the element line 
out and the pulley line out and that we would be out of a job. 

Q. Anything else said? A. No. 

Q. Now, directing your attention to September 22, 1964, were 
you present at a meeting which was conducted by Mr. Himes, the president 
of the company? A. Yes, I was. 

Q. -- the vice-president of the Wagner Company? A. Yes. 

Q. Would you describe to us what was said and who was present ? 
A. They started out -- He was talking about something else, and then 
on -- 


Q@. Who was present at this meeting? A. Everybody in the 


factory was. 
Q. Allright. And where was it held? A. Upstairs, that would 
be the third floor upstairs in the factory. 
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Q. Now, what room is this on the thirdfloor? A. The lunch 


room. 
Q. What was said during this meeting? A. Well, he started 
talking about different things in the factory, and then during sms 
conversation, he mentioned about the union. 
Q. What did he mention? A. They had some paper iene with 
some factories on it, big smoke stacks and stuff, and he was er about 
the big smoke stacks on the pictures and -- 
Q. Well, what was his frame of reference to the oore stacks, 
why -- did he mention anything other than smoke stacks on pictures to 


explain what he was telling the employees? A. I can't remember all 
what it was. I know there was more, but I can't remember. | 

Q. All right. What else was said that you can recall? A. He 
said that they had a good union in Milwaukee, and I think he said, if the 
union got in at Wagners, that they would have to move out because it 
wouldn't pay them -- such a small outfit like that, they could have the 
work done in Milwaukee just as cheap. | 

Q. Do you recall anything else being said? A. No, I don't. 

Q. Now, was there any conversation between employees and Mr. 

Himes, or did he do all of the talking? A. Yes, there was = 
Mrs. Florence Bersch -- I think she stood up and she said something. 
I can't remember what it was. | 

Q. But for the most part, Mr. Himes did the talking? A. Yes. 

Q. Do you recall anything else being said at this meeting by Mr. 
Himes? A. No. 

Q. Is your memory exhausted on this meeting? A.. Yes. 

Q. You have indicated earlier that you gave a statement to a 
Board agent? A. Yes. 

Q. I now hand you this Board agent -- I hand you this affidavit 
taken by the Board agent and ask you to refer to Page 3, Paragraph 4. 
Read it to yourself. 

Does that help refresh your memory concerning anything else 
that might have been said at the meeting? A. They said that -- 
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Q. This is Mr. Himes; is that right? A. Yes. 

Q. All right. A. He said that if the union didn't get in, that -- 
that they would have to -- they would have to move out, that they -- that 
they could have the work just as done -- get the work done just as cheap 

in Milwaukee as they could here in Winneconne, that the union 
wouldn't do nothing for it. 

Q. Going back to the meeting you described you overheard, or 
conversation between Mr. Taggelmann and Mr. Duesterhoeft, you indicated 
you could not recall anything further concerning that conversation; is that 
correct? A. Right. 

Q. I refer you to your statement, Page 2, the top three lines. 
Would you read that to yourself. Does that help refresh your memory 
on the conversation? A. Yes. 

Q. What, if anything, further was said that you overheard to Mr. 
Duesterhoeft and by whom? A. Mr. Lee it was said by. 

Q. Pardon me. A. Mr. Lee. You are referring to the top three 
lines, aren't you? 

Q. Yes. Does it help refresh your memory or not? A. Not too 
much. I can't remember just how it was worded. 

Q@. Now, you have discussed one meeting conducted with the 
employees by Mr. Himes. Do you recall another meeting which Mr. 
Himes held with employees? A. I recall it, but I can't remember what 
was said at it. 

Q. Do you recall about when this meeting was held, do you recall 
the month? A. No. 

Q. Directing your attention to approximately one week before 
the election, which was held on September 23, 1964, do you recall having 
a conversation with Mr. Himes while you were at your work post? A.I 
can recall it, but I can't remember just what was said. I think that he 


said -- he asked me I think why I was wearing a union button, something 
to do with the union, and I think that he said that -- he asked me why I 
thought that the union would benefit us by something, why I thought we 
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would get something out of the union. I think my reply was -- I says 
something to do anyway with, I don't have nothing to lose by -- something 
similar to that. | 
Q. Do you recall anything else? A. I think I asked him about 
the washing machine, andI-- No, I can't even recollect. 
Q. I will show you your affidavit, Page 5, starting with the third 
line. Would you read to yourself that paragraph? A. Which paragraph? 
Q. The third line from the top. 
MR, WIEDEMANN: May I see it? | 
HEARING OFFICER: Well, he is using it now in his questioning. 
MR. WIEDEMANN: I want to follow along. | 
MR. SELBY: I want to follow along, too. 
244 HEARING OFFICER: Please, let's not discuss it cross table: 
You will be able to see it when the witness is finished with his testimony. 
MR. WIEDEMANN: This is going to take at least one more day, 
this hearing. 
Q. (By Mr. Sleby:) Now, does reading the affidavit to jourself 
help refresh your recollection of what transpired during this conversation? 
Does it? A. Yes, it does. | 
Q. Do you recall anything else being said? A. Not that Mr. Himes 
said, no. | 
Q. Did you have any conversations with Mr. Fiene during the 


months of August and September, 1964? A. No, I don't think I did. 


* * * * * | 


RECROSS EXAMINATION | 

BY MR. WIEDEMANN: | 

Q. Now, you say you read this and it didn't refresh your 
recollection at all? A. No. | 


* * * * * : 
Q. Now, when you gave -- One of these statements you gave at 
| 
Milwaukee, is that right? A. Yes. 
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Q. And how did you get to Milwaukee? A. With Mr. John Kerch. 

Q. The union representative, Kerch? A. Yes. 

Q. Inhis car? A. No, there was some other fellow with Mr. 

Kerch. I rode in his car. 

Q. You don't know who he was? A. No, I don't. 

©. Who else rode with you besides this fellow you don't know and 
yourself? A. There was myself, Harry, and Donnie Amundson, and I 
think Birger. 

Q. Who? A. Birger Amundson. 

Q. The two Amundsons and Harry Duesterhoeft? A. Yes. 

Q. But not Mr. Kerch? A. He was ina different car. 

@. And where did you leave from, Winneconne? A. No, they 
picked me up in Omro, in a restaurant. 

Q. Picked you up in Omro ina restaurant? A. Yes. 

Q. Did they come inthe restaurant? A. Yes. 

Q. Who came in? A. Mr. Kerch and this other fellow, I don't 
know what his name was, and then I left the restaurant. And Donnie and 
Birger were still in the restaurant, and then we went over and we had 
a beer. 

Q. Who hada beer? A. Myself, and I couldn't say for sure if 
Mr. Kerch had one or not because I couldn't -- 

Q. How about Harry Duesterhoeft? 

MR. SONNEMANN: I submit that this line of questioning is 


entirely immaterial. It's hardly proper impeachment and goes beyond 


the scope of the direct, all of those objections. 

HEARING OFFICER: You are testing what occurred prior to 
the time that they gave an affidavit to the Board agent in Milwaukee? 

MR. WIEDEMANN: I am testing the circumstances of that 
affidavit, and I am testing the witness' credibility and bias. 

HEARING OFFICER: Do you question the reliability of that 
affidavit or the truthfulness of it? 

MR. WIEDEMANN: Iam testing his credibility and bias and the 
circumstances of giving the affidavit as to whether or not it -- 
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MR. SONNEMANN: We have got -- | 

HEARING OFFICER: One moment, Mr. Sonnemann, please. 
Do you question the reliability of the affidavit? | 

MR. WIEDEMANN: I am questioning generally the reliability of 
the witness, including the affidavit. | 

MR. SONNEMANN: This is not proper cross examination as to 
reliability, goes way beyond the scope of the direct, way beyond the scope 

of the circumstances of the affidavit, goes into surrounding 
circumstances completely regarding a trip, pickup, beer that was had, 
restaurant -- 

HEARING OFFICER: Well, it's proper cross, but it's beginning 
to go -- it's beginning to go perhaps a little too far afield, but i will 
permit it at this point. | 

Q. (By Mr. Wiedemann:) How about Harry Duesterhoeft, did he 
have a beer? | 
MR. SONNEMANN: Object. | 

THE WITNESS: I don't -- I can't remember. | 

HEARING OFFICER: Overruled. 

Q. (By Mr. Wiedemann:) Well, can you remember anypody beside 
yourself? A. Yes, Mr. Amundson did. 

@. Inthe restaurant? A. No, in the -- it was in my dad 's 
tavern is where we had the beer. 

Q. Oh, your dad has a tavern inOmro? A. Yes. 

Q. Well, were the others in that tavern? A. Mr. Kerch and 
Mr. Amundson and Mr. Donnie Amundson was in there when I come in 


there. | 


Q. Oh, they were in the tavern, you met them in the tayern? 
A. They just pulled up and walked in a couple seconds before I did. 

Q. And what about Mr. Duesterhoeft, where was he when this 
was going on? A. He was in the restaurant, I think, I believe. | 

Q. Alone? A. No, there was somebody else with him, but I don't 


remember. | 
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Q. But it wasn't either Amundson or Kerch? A. Well, as soon 
as I walked into the tavern, Mr. Amundson, Donnie Amundson, they 
walked out, and Mr. Kerch also. And they went over to the restaurant 
and we were waiting for them. 

Q. Who is we? A. Myself and this other union representative, 
whatever he is. 

Q. What time did you get to Milwaukee? A. What? 

Q. What time did you get to Milwaukee? A. About 7:00 or 7:30, 
somewheres in there, I couldn't say for sure. 

Q. Did you go to the Board office? A. Yes, just as soon as we 
got there. 

Q. And what time did you leave the Board office? A. Somewheres 
between 11:00 and 12:00 o'clock, I think. 

Q@. And where did you go? A. We come right straight home. 

Q. Who is we? 

HEARING OFFICER: Mr. Wiedemann, I can't see the materiality 
of what occurred after the statement was given. Perhaps you can explain 

it to me. 

MR. WIEDEMANN: I am going into the over-all circumstances 
of the witness’ testimony on credibility and bias. 

MR. SONNEMANN: This is going so far afield that he could go 
days before, he could go into the family relationships, he could go into 
all kinds of background. 

HEARING OFFICER: Conceivably anything that happened in the 
witness’ life goes to his credibility, but we must stay as close to the 
matter of this case as possible. 

MR, WIEDEMANN: These are union people that he is with, and 
they are in Milwaukee for the purpose of giving sworn statements to the 
Labor Board. How close to the case can we get? 

HEARING OFFICER: And now they have just -- from the witness' 


testimony and your questioning, they have just left the Board, and I don't 


see where it’s going in terms of materiality, even giving you a broad 


55 


scope as to his credibility and bias as a witness. You set the foundation 
that he was taken to Milwaukee, that he was there with the busihess agent. 
Now they're gone. He has given his affidavit. I don't see what else in 
this line of questioning can be material? 

MR. WIEDEMANN: Are you telling me to stop? 

HEARING OFFICER: Well, I haven't heard your next qu uestion, 
but Iam making an observation. 

MR. WIEDEMANN: Can we have the last question? 

(Question read.) | 

MR. SONNEMANN: I object that this is not proper cross 

examination, not the proper test -- not proper impeachment or test of 


credibility or memory, particularly as to any occurrences a place 
after the giving of statements in Milwaukee. 
HEARING OFFICER: Just in the way of finishing the Lhe of 
questioning, the witness did say we went home. Just to determine 
who we was, I will permit that. You may answer the question. : You said 
we went home, and Mr. Wiedemann asked you who you meant by we. 
Who did you mean by we? | 
THE WITNESS: Myself and this other union representative and 
Donnie Amundson and Birger Amundson, and I think that was it that rode 
in one car. | 
Q. (By Mr. Wiedemann:) Harry Duesterhoeft was not with you; is 
that right? A. No, he was not. He was with John Kerch. Him and 
Winnie Larson and Mr. Kerch. | 
@. Allright. Now, were you present at the hearing last -- 
the last session of this hearing? A. Yes. | 
Q. Were you employed somewhere on that day? A. Yes; I was, 
I was working for the -- | 
Q. Did the union reimburse you for your attendance at that hearing? 
A. Yes, they did. 
Q. What did they give you? 
MR. SONNEMANN: I object that that's immaterial. 
HEARING OFFICER: Overruled. 
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THE WITNESS: They give me a Dollar Seventy-Five Cents an 


Q. (By Mr. Wiedemann:) What? A. A Dollar Seventy- Five an 


Q. Anhour? A. Yes. 

Q. For how many hours? A. For eight hours. 

Q. Now, after that hearing session was over, did you attend a 
party at the motel held by the union? A. No, I didn't. 

Q. Did you go to the motel at all? A. No, not a motel I didn't. 

Q. Well, did you go anywhere with the union people? A. Yes, 
we went across the street, and we had a couple beers. 

Q@. How long were you there? A. I don't recall. 


Q. Well, an hour, two hours, three hours, four hours ? 


A. Well, we went and we come back, and then I went down to my brother's, 


my brother-in-law's. Two hours. 

Q. Two hours, in that tavern? A. Yes. 

Q. All together inatavern? A. Yes. 

MR. SONNEMANN: I think that you should specify whom you mean 
by the union people. 

MR. WIEDEMANN: This is -- 

MR. SONNEMANN: And I move that the answer be stricken unless 
this is prefaced. 

HEARING OFFICER: Well, the answer may stand, and you will 
have an opportunity to clear it up. 

MR. WIEDEMANN: Well, I think it's appropriate. 

Q. (By Mr. Wiedemann:) Who were the union people? A. Mr. 
Kerch and Mr. Wiedemann. 

MR. SONNEMANN: Sonnemann. 

THE WITNESS: Sonnemann. 

Q. (By Mr. Wiedemann:) You were there about two hours? 
A. Yes. 
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Q. Have you been promised a Dollar Seventy- Five Cents an 
hour for your testimony today? A. No, they just said that it would be 


taken care of. 


Q. Have you discussed your testimony here with anyone today 
before coming in to the hearing? A. No, I have not. | 
Q. Did you discuss your testimony that you were mnponed to 
give with anyone before the last session hearing? A. No. | 
Q. Did you discuss it with anyone between the two hearings, 
between the last time and this time? A. No. | 
Q. So you never discussed this with counsel for the union, 


what your testimony was going to be here? A. No, I did not. 


Q. Did you ever discuss it with Mr. Kerch, what your testimony 


was going to be here? A. Yes, I did. | 

Q. When was that? A. He come up yesterday and he asked -- 
asked me if I could make it today, and he told me what time he would have 
me picked up, that he would have a guy pick me up. As far as what I 
was going to say or anything like that, he didn't ask me nothing! about that. 

Q. So neither Mr. Kerch nor Mr. Sonnemann have ever asked you 
anything about that? A. No, not as far as what I was going to say. 

Q. Did you -- when did you last see those statement that you gave 
here? By this, I mean these statements you gave the Board that we have 
copies of here. A. That was over two months ago, pretty close to two 
months ago, something like that. | 

Q. Prior to the last hearing in Winneconne, either the day before 

or the morning of the hearing, did you ever meet with Mr. 
Sonnemann? A. Just last time when we had the meeting there in 
Winneconne, that's the only time I -- | 

Q. When you say meeting, you mean at the meeting in Winneconne? 
A. Yes, that's the only time that I -- after that meeting one time they 
come around with the -- they had a paper to fill out for me, you know, what 
they were going to pay me, a Dollar Seventy- Five Cents. 

Q. Who came around? A. Mr. Kerch and Mr. what you call it. 
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Q. Mr. Sonnemann? A. Sonnemann. 
Q. When was this? A. A couple weeks ago. 
Q. After the hearing? A. Yes. 
* * * * 
REDIRECT EXAMINATION 
BY MR. SONNEMANN: 
Q. How long before the meeting this morning did you see me? 
A. I didn't see you. 
Q. See me in the hall out here for a minute? A. Yes, for just 
a minute or so. It was just more or less hello, and that was it. 
Q. Mr. Wiedemann referred to a party at a motel. Did you ever 
recall any party at a motel? A. No, not no party, never a party. 
Q. Was lat a party at a motel? A. No, I was never at a motel 
when there was a party going on. I was at a motel, but this was no party. 
Q. Is there a hall directly across the street from the Winneconne 
Village Hall? A. Legion Hall. And -- 
Q@. Is this where you were? A. Yes. 
* * * * * 
AFTERNOON SESSION 1:00 o'clock p.m. 
MR. SONNEMANN: Yes, Mr. Birger Amundson. 
BIRGER AMUNDSON 
a witness called by and on behalf of the Union, having been first duly 
sworn, was examined and testified as follows: 
HEARING OFFICER: Give the Reporter your name, spell it for 
her, and your address. 
THE WITNESS: Birger Amundson, B-i-r-g-e-r A-m-u-n-d-s-o-n, 
at Winneconne. 
DIRECT EXAMINATION 
BY MR. SONNEMANN: 


* * * * * 


Q. Well, now, talking about Corky Lee, what other -- what remarks, 


if any, did you hear him make in addition to these, if he made any in 
addition? A. Have I? 
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Q. Yes. A. No. 

Q. Any talk about any washer? A. Me? 

Q. No, was there any talk about this washer? A. Oh, just that 
one statement I heard that they wouldn't be putting it in operation of the 


Union come in. 
Q. When did you hear that? A. Well, that was right after the 

first election. | 
Q. Your always talking about a first election. There was only 

one election, right? A. Right, that's what I mean. 
Q. And did you -- you say that you heard -- you heard Mr. Lee 

talking to Harry Duesterhoeft a couple of times before the election? 

A. Yes. | 
Q. When was the last time before the election that you heard any 


talk that you remember, to the best of your recollection, before the 
election? A. Well, when he said we would be out of a job. | 

Q. Where was it -- when was it, rather? A. When was it? 

@. Yes. A. Well, I can't remember no dates on it. 

Q. Well, do you know how many -- was it a month before, a 
week before -- A. It was a month before. ! 

Q. Is that the only time before? A. Yes, that's the only time 
before. | 

Q. What did Mr. Lee say about this washer? A. well, I just 
heard him talking to Harry. | 

Q. What did he say? 

MR. WIEDEMANN: Objection. 

THE WITNESS: That the machine wouldn't be put in operation == 

MR, WIEDEMANN: Objection, objection. 

HEARING OFFICER: Wait, Mr. Amundson. 

MR. WIEDEMANN: Not material to the issue before the Hearing 
Officer. He has just testified this happened after the election, the 


conversation on the washer. 
HEARING OFFICER: On that -- 
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MR. SONNEMANN: I think that the testimony -- if he would be 
allowed to testify, that he will testify differently. 

HEARING OFFICER: Well, since the date -- 

MR. SONNEMANN: He is confused. 

HEARING OFFICER: Since the date is material because we have 
to deal with conduct prior to the holding of the election, I will sustain 
the objection at this point until the date can be fixed with more certainty. 

MR. SONNEMANN: Yes. 

Q. (By Mr. Sonnemann:) Harry, do you remember when it was 
that he talked about this washer? Was it before this Government election 
that was held or after the Government election, think now? A. It was 
after, it was after. 

Q. After? A. Yes, after the election. 

* * * 
CROSS EXAMINATION 
BY MR. WIEDEMANN: 
* * * * * 

Q. Mr. Amundson, this time that you testified that you overheard 
Corky Lee talking to Harry Duesterhoeft and you mentioned that there 
were several people present. Did you join the group? A. No. 

Q. Where were you, staying on your truck or what? A. Well, 
unloading, I was on my tractor, yes. 

Q. So you kept working and you overheard as you -- A. That's 
right. 

Q@. As you worked? About how much of the conversation did you 
overhear? I mean, how long a period of it intime? A. Well, it was 
about 10, 15 minutes. 


Q. Would your work keep you in one spot for that long? A. Oh, 


yes, unloading and moving stuff out. 
Q. And all the time you are moving and unloading, you can hear? 
A. Well, I got discussion when I got off the tractor to unload boxes. 
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Q. Would it be correct to say that you picked up bits and pieces 
of the conversation, you didn't get the whole drift of the whole thing? 
A. No, not of the whole story, no, just what I heard off and on, that’ s all. 
Q. Did you hear Harry say anything? A. Well, no, outside of 
just joking about the union. | 
Q. Harry joked about the union? A. Well, talking back and forth. 
Q. Like what? A. Well, ribbing each other about the union. 
Q. You mean Harry and Corky were ribbing each other about the 


union? A. Yes, that's right. 


Q. But you just got this sort of impression, you didn't follow the 


whole conversation? A. No, I don't get that much time. 
Q. Right. A. I got to be on the move all the time. 
Q. And did you wear a union button yourself during the: campaign? 

A. Yes, I did. ! 
Q@. Did anybody in management ever tell you to take it off or-- 

A. No, no. | 
Q. -- give you any trouble about wearing it? A. No, no. 


* * * * * | 
CLIFFORD FIENE | 

a witness called by and on behalf of the Company, having been strat duly 
sworn, was examined and testified as follows: 
* * * * 

DIRECT EXAMINATION 

BY MR, WIEDEMANN: 

Q. What's your position with Wagner Industrial Products 
Company, Mr. Fiene? A. Iam the foreman of the electrical heating 
element line. 
* * * * * 

Q. Do you know an employee named Winnie Larsen? A. Yes, 

I do. | 
Q. Is she an employee -- well, let me go back. You were 
employed as foreman at the time of the election right? A. Yes. 
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Q. The union election. And were you there -- you were there 
for the preceding six months -- A. Yes. 

Q. -- asforeman? Now, in the course of the organizational 
campaign, namely, the month or so before the election, did Winnie Larsen 
work for you? A. Yes, she did. 

* * * * * 

Q. Did she have a Union button on at that time? A. Yes, she did. 

Q. Did she continue to wear it throughout the time up to the 
election at least? A. Yes, she did. 

Q. Besides Winnie Larsen, did other employees wear these buttons 
during the campaign? A. Oh, yes. 

©. Many of them? A. I would judge 50 to 60 percent. 

Q. And did you see stickers also? A. Oh, yes, there were stickers 
on cars, tool boxes. 

Q. Now, did these things disappear from sight or did they continue 
throughout the campaign? A. They continued. 

Q. Did you ever tell anybody to remove one of those? A. No, I 
did not. 

Q. Do you know Harry Duesterhoeft? A. Yes. 

Q. Did he work for you in this period of time? A. No. 

Q. Who did he work for? A. Mr. Lee. 

x * * 
CROSS EXAMINATION 
BY MR. SONNEMANN: 
* * * * * 

Q. Now, you said that you told a number of people that worked 
under you to think over the question the night before the election; is 
that right? A. Yes, I did. 


Q. And you had discussed the union with a number of people? 
A. Yes. 
Q. You had discussed the union with Judy McClelland? A. Yes. 
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| 
| 
| 
| 
| 
Q. And she was wearing a union button, correct? A. Yes, she 
| 
Q. You had discussed the union with Weeks, you discussed it 


Q. And with a number of other people? A. Yes. 


with Winnie Larsen, too? A. Yes. 


@. Now, you never told the people that a union would call them 
out on strike so that they would lose wages, you never said that yourself, 
did you? A. No, I didn't. | 

Q. You had acknowledged to Mr. Weeks that a union might be 
able to negotiate better wages? A. I said it was a possibility, 

Q. You had discussed seniority, correct? A. Yes. | 

Q. But seniority was actually applied by the Company anyway; 
isn't this correct? A. Yes. | 

Q. Did you suggest to them what they should think over? A. I 
merely -- I will repeat myself, I merely told the people that they should 
go home that night and think it over very seriously and vote as they seen 
fit. 

Q. And what did you suggest they think? A. The pro 's 


of a union. 


and con's 


Q@. Was one of the con's the possibility that the plant might have 


to close down? A. No, sir. 


Q. Did you ever hear that discussed? A. I have heard | 


to the effect, yes. 
Q. That the plant might have to close down? A. Yes. 

Q. If the union came in? A. Not my management, though. 

* * * * * | 

Q. Do you know of any basis for the origin of this rumor about 

the plant closing down, you as a representative of management ? 


A. Rumors go very fast throughout the plant. 
* * * 
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Q. You were aware that there was a rumor around the plant, 
correct? A. Yes. 

@. And you told the people to think over the question of whether 
they wanted a union, right? A. Yes. 

Q. Had there been a statement made that if the union made 
excessive demands -- a statement made by any representative of 
management that if the union made excessive demands, they would have 
to shift work to other plants? A. Worded differently, yes. 

Q. What is that? A. Worded differently, yes. 

Q. Worded differently, but yes you say. And that statement was 
that if the union made excessive demands, the Company wouldn't have to 
bargain if the demand were excessive and could close down this plant, 
correct? A. I don't recall that. 

Q. What do you recall? A. What conversation are we speaking 
of? A. Any conversation by a management representative. 

* * * * * 

Q. Between August 22 and September 23, do you recall statements 
made by representatives of management to the -- to employees either 
individually or in groups that if the union made excessive demands, the 
Company would not have to bargain and would close downthe plant ? 

A. No. 

Q. Did you hear, between that same period of time, a statement 
made that if the union made excessive demands, the Company would 
move -- have to move its operations to other locations? A. No. 

©. Such as Hustisford and Milwaukee? A. No. 

* * * * 
EXAMINATION 
BY MR, SELBY: 


Q. Mr. Fiené, you did discuss with practically all of the employees 


in the plant whether they had any questions about the union, did you not? 
A. May I go into this a little bit, this discussion with the employees ? 
Q. Yes. 


* 
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298 Q. Well, will you tell us what transpired in these conversations? 
A. I started each conversation off as a gripe session. I spoke to the 
bigger majority of the people and asked them if there were any questions 
that they might want to ask me in relation to the election, upcoming 


election. 


* * * * * 


Q. How did these meetings come about, how did these conversa- 
tions come about? A. I would normally go to each employee a number 
of times during the day. : 

Q. This is part of your regular routine, speaking with the 
employees? A. Yes, it is. | 


| 
> Q. All right, now, how many employees are in the plant, to the 


best of your recollection? A. Approximately 80 now. | 

@. And how many would you say you spoke with concerning the 
union? A. 20. : 

Q. Allright. And was the gist of the conversation similar with 
respect to all of these employees? A. Yes. | 

Q. Okay. Now, could you go into it a little bit more? A. I 
approached the employees at their work stations, not all at once, but as 
I went along. I didn't start at one end of the plant and go to the other, 
but I did speak to most of them. | 

Q. Excuse me, just for clarity's sake, approximately what is the 
point in time of these discussions? A. They all took place on one day, 
and I would say approximately three to four days prior to the election. 

Q. Okay. A. And it started out as a gripe session, could I help 
you in any way, and would you like to ask me any questions on the upcoming 
election. And the conversation went from there on, and I ended each 
conversation with a statement that I wished they would go home the night 
before the election, think it over very clearly, and vote just as they 
seen fit. | 
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Q. Did you take it upon yourself to see these people? In other 
words, was this on your own motion, or how did these conversations 
happen to come about? A. I took it upon myself. 

* * * * * 

Q. All right.’ Can you tell us what the general tenor of each 
conversation was? A. Well, it was the normal gripes that normally 
go along with production type things. Well, maybe higher rates, more 
money, better working conditions, things of that sort. 

Q. With specific reference to the union? A. Yes. 

Q. And what were your responses in general to these matters? 
A. I pointed out the fact that wages had been increased since Wagner 
took over and we have gotten new equipment, working conditions as 
best we could, and things do go slow. 

* * * 
CROSS EXAMINATION 
BY MR. SONNEMANN: 


Q. You say you opened up each conversation with, "Can Thelp 


you in any way?"’ You spoke to the people individually? A. Yes. 

Q. You say you wanted this as a gripe session? A. Yes. 

Q. A gripe you would understand as being a complaint or 
grievance, correct? A. Yes. 

Q. This took place a few days before the election? A. Yes, I 
testified to that. 

Q. When you said, "Can I help you in any way," your intention in 
doing -- strike that, please. When you said that, were there any responses? 

A. Yes. 

Q. You meant -- you really meant what you said, "Can I help 
you in any way," you meant it when you said it? A. Yes. 

Q. Were there any grievances that were given to you? A. Oh, 
yes. 

Q. Did you make an effort to try to settle them? A. I always do. 

Q. Did you try to make an effort to settle them then? A. Yes. 


67 


Q. And do you recall -- prior to this occasion, had you ever gone 
around as a matter of system and interviewed the various employees and 
asked them whether they had any grievances? A. Oh, yes. | 

Q. As a regular routine? A. I had done it before. | 

Q. To all employees? A. I don't do it periodically, like you 
would say a week or something of that sort, but I have done this before, 


yes. 


Q. How frequently? A. I couldn't say. 


Q. You started there in May of '64? A. I would say four times 
in the year I have been here. | 

Q@. Four times in the year. On other occasions you never 
discussed the union in connection with it though, did you? A. No. 

Q. Do you customarily in all occasions that you have done this go 
and say, "Can I help you in any way?" Is this a stock form or a standard 
phrase that you use? A. I don't recall what I said the other times. 

Q. But this time you did? A. Yes. | 

Q@. Do you recall any specific grievances that were onen to you? 
A. No, normal working grievances that you run into everyday. 

Q. Anything about rates? A. There have been some things about 
rates. 

Q. I mean at this time in these few days before the élection? 
A. Yes. 

Q. There were some complaints? Did you adjust some of these? 
A. I don't adjust rates. 

Q. Did you take steps to have them adjusted? A. Peal 


Q. You did? A. Yes. 


Q. And they were adjusted? A. I didn't say they were \ ajusted 


I took steps. 
Q. Do you know whether they were, if you remember?) A. I don't 
recall. 

Q. Did you tell the workers involved that you would try 
them adjusted? A. Yes. | 


Q. You did tell them that? A. Yes. 


* * * 
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JOHN HIMES 
a witness called by and on behalf of the Company, having been first duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. WIEDEMANN: 

Q@. Mr. Himes, what is your position with E.R. Wagner Manufacturing 
Company? A. Iam Vice-President in charge of manufacturing. 

@. Now, in that capacity, do you have any responsibility in 
connection with Wagner Industrial Products Company? A. Ihave 
complete responsibility for the manufacturing end of that business. 

Q. And is Wagner Industrial Products Company a subsidiary 
of E.R. Wagner Company? A. It is. 

Q. Is it the only plant -- is the Winneconne plant the only plant 
of Wagner Industrial Products Company? A. Is the Winneconne plant | 
the only -~ 

Q. The only plant of Wagner Industrial Products Company ? 

A. It is. 

Q. What is made here? A. Heating elements for clothes dryers, 

pulley shivs, for a variety of products, including clothes dryers, 


components for the automotive industry, stampings. 
Q. Does that about describe it? A. I believe so, yes. 
Q. When was this acquired, this Wagner Industrial Products 


Company, acquired by E.R. Wagner? A. The specific date I can't 
remember. 

Q. Well, just roughtly? A. March 1, 1962. 

Q. And was it a going concern that was purchased? In other 

words, was there another business using this plant previously? 
A. There was. 

Q. What was made here then, the same things? A. Essentially 
only the pulleys and heating elements. 

Q. They were -- the former ownership produced them then? 
A. Right. 
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Q@. Now, do you know an employee of the Wagner Industrial 
Products Company named -- I think it's Meinen; is that right? What's 
his fullname? A. John Meinen. | 

Q. John Meinen. Is Mr. Meinena foreman? A. No, hd is not. 

Q. What is his job? A. He is a set-up man, and a help-out. 

| 
He probably does act as messenger for the assignment of jobs to the 
employees. He does maintenance work, some production work. 

Q. What is his primary function? A. Set-up man. | 

Q@. Set-up. Does he have authority to hire or fire? A. He does 
not. 
Q. Does he have authority to effectively recommend with respect 


to hiring or firing? A. No. 
Q. Is it part of his responsibility to report on the status of other 
employees or how well they're doing or -- | 
MR. SONNEMANN: Well, you are leading, Mr. Wiedemann, very 
badly. I object. | 
HEARING OFFICER: I assume that Mr. Wiedemann is eliciting 
a denial for which there is no other way to ask a question. 
MR. WIEDEMANN: Iam just asking the supervisory questions. 
HEARING OFFICER: I will overrule the objection. | 
MR, SONNEMANN: Well, then I think he should go inp peciady 
what his duties are. 
MR. WIEDEMANN: I did that first. 
MR. SONNEMANN: Eliciting a denial doesn't make the == 
HEARING OFFICER: The objection is overruled. 
MR. SONNEMANN: Very well. | 
MR. WIEDEMANN: I don't know whether we got an answer or 


not. May we have that question read? | 
HEARING OFFICER: Yes. Would the Reporter please read it 

back. 
(Question read). 
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Q. (By Mr. Wiedemann:) -- evaluate them in any way? A. No. 


Q. Now, was his status different or the same back in August and 
September of 1964 than it is today? A. I have no adequate knowledge of 

that. I don't know. 

Q. Well, what you are testifying to now, was that September and 
August of '64 or present? We were talking about his duties, his functions. 
I am asking you, are those his duties and functions today? A. Those are 
his duties and functions today. 

Q. Were those his duties and functions in August and September 
of last year, or were they something different then? A. They would be 
of no more authority at that time. He may now be doing things that he 
wasn't doing at that time. He was ina less position of authority, if 
anything, than he is now. 

©. Isee. Now, let's go to Mr. Krueger. Do you know a Mr. 
Krueger, and I don't even know if I got that name right. A. Harold 
Krueger? 

Q. Harold Krueger. What was his -- is he an employee of 
Wagner today? A. He is. 

Q. Was he an employee of Wagner Industrial Products at 
Winneconne in August and September of '64? A. He was. 

Q. Now, I am going to talk, to begin with, about August and 
September of '64. What was his job then? A. He is a tool -- 

Q. What was his job then? A. He is a tool -- 

Q. What was his jobthen? A. His job was toolmaker. 

Q. Toolmaker. Was he thenaforeman? A. No. 

Q. What did he do as toolmaker? A. Built tools, new tools, 
repaired old tools, repaired machines. 

Q. Is that about it? A. Yes. 

Q. Did he have authority to hire or fire any other employees? 

. No. 

@. Did he have authority to effectively recommend with respect 

to the hiring or firing of other employees? A. No. 
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Q. Was a part of his responsibility the evaluating of the work or 
performance of other employees? A. No. | 
Q. Now, there has been -- you have been present throughout the 
hearing ? | 
HEARING OFFICER: Your answer? 
THE WITNESS: Yes. 
Q. (By Mr. Wiedemann:) There has been some testimony as to 


the seniority policy of -- followed by Wagner Industrial Products 
Company in August and September of 1964. Would you state what that 
policy was at that time? A. Well, it's necessary to qualify that 
in the practice of seniority, other matters are of consideration, and -- 
Q. What do you mean, explain? A. Well, length of service and 
ability is a term that is generally applied, ability, experience. | This is 
policy. | 
Q. Were these considerations in your policy in August and 
September of 1964, or weren't they? A. They were. | 
Q. There has been some testimony concerning a wash machine, do 
you know of awash machine? A. Yes. | 
Q. When about did that -- is there one now at Winneconne plant? 
A. There is. : 
Q. When about did that arrive there? A. Late in July of 1964. 
Q. And give us the history of that machine since its arrival, 
will you, as to what happened to it and what -- A. Well, very briefly, 
I bought the machine at an auction in Tomahawk. The machine hadn't 
been designed and built specifically for our application here. When we 
got it down to the Winneconne plant, we then analyzed it and found that 
it was necessary and most expedient to convert it to gas. It was set up 
to be operated by steam, but since we have inadequate supply of steam at 
Winneconne, we decided it was best to convert it to gas. And 
some of the conversion engineering was done by our engineers in 
Milwaukee, and there quite possible were times when there apparently 


was nothing going on, no work being done on it. However, that isn't true. 
| 
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We were working on it as quickly as we could because our customers were 


constantly complaining about the inadequate job of painting we were doing. 


And it was very necessary -- everyone was interested in getting it going 
as soon as possible. 

Q. When -- is it today in operation? A. About three or four weeks 
ago it finally is in operation. 

Q. Now, who was directly responsible for carrying this project 
through? A. I was. 

Q. Did you ever at anytime issue any instructions to hold up or 
defer that project in any way? A. Not at all. 

Q. Did you ever take any steps to influence it one way or the: 
other? A. Yes. 

Q. What did you do? A. Itried to accelerate it. 

Q. Was this a sporadic or constant step that you took to try to 
accelerate it? A. Constant. 

Q. You were present, I take it, when Mr. Domke testified, right? 
A. Iwas. 

Q. And he testified that you had a conversation with him at his 
work station concerning the union sometime prior to the election in 
August or September of 1964. Do you recall his testifying that you had 
that -- A. I recall. 

Q. -- conversation. Did you have that conversation? A. A 
conversation I would interpret as being two parties talking. Tn this 
case there weren't two parties talking. 

Q. Well, what did happen, what sort of -- did you ever talk to 
Mr. Domke about the union? A. I did. 

@. In other words, you are saying he didn't say anything back? 
A. No. 

MR. SONNEMANN: Well, look, wny don't you testify, Mr. 
Wiedemann. 

MR. WIEDEMANN: I am just trying -- he just said -- 

MR. SONNEMANN: Forgive me -- 

MR. WIEDEMANN: He just said the conversation is -- 
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MR. SONNEMANN: I was being a bit pettyish there and I 
acknowledge it. Forgive me. 

Q. (By Mr. Wiedemann:) Now, tell me what you said then when 
you talked to Mr. Domke at his work station? A. Itold him that the 
Company would rather that no union came into the plant. 

Q. Anything else? A. That's all. 


Q. Do you know when this was? A. Not specifically. 


| 
@. Do you have a -- your headquarters are in Milwaukee, I 


take it? A. Yes, it is. 

Q. Do you have any thought of a regular program to come into 
Winneconne or do you just come when the spirit moves you? A. No, I 
am up through the Winneconne plant usually on Wednesdays. : 

©. On most Wednesdays? What do you do -- what is your customary 
procedure when you come up here on Wednesdays? A. Well, one of my 
regular routines is to make a tour of the plant and endeavor to say hello 
to each and every employee. i 

Q. Do you know whether or not this conversation occurred in the 
course of that routine? A. Yes, a routine similar to that. 

Q. Well, I take it you're not sure whether it was Wednesday or 
some other day of the week? A. Iam sure I don't recall. | 

Q. Now, there was also -- now, there has also been testimony -- 
considerable testimony as to a speech you made to employees on 
September 22, the day before the election. Did you talk to the employees 
that day? A. I did. | 

Q. Where? A. In the lunchroom on the second floor of the Company 
building property. | 

Q. What time of day, do you remember, generally? If you don't 
remember -- A. Right before noon. ! 

Q. Were all the employees then at work in REECE A. To 
the best of my knowledge. | 

Q. Now, what subjects did you talk about in that talk? A. Well, 
you and I had discussed the possibility of giving a talk at this time -- 
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HEARING OFFICER: The question is what subjects did you cover 
in that talk, sir. 

THE WITNESS: I covered a list of topics that Mr. Wiedemann 
and I had discussed previously, and a couple of points from the union's 
communication of the day before, I believe. 

MR. WIEDEMANN: Excuse me, where are the exhibits? 

HEARING OFFICER: Right here. 

Q. (By Mr. Wiedemann:) Now, I show you what is marked as 
Company Exhibit No. 1, is this one of the Union -- is this a union 
communication to which you refer? A. Yes, yes. 

Q@. In other words, did you make some reference to that? 

A. There were a couple of points on here that I made reference to. 

Q. All right. Now, how about this one, Company Exhibit 2? 
Was that -- did that come up or anything in that come up in the course 
of your speech? A. Yes. 

Q. All right. Now, before going into these leaflets, tell me as 
best you can recall the other subjects that you covered? 

HEARING OFFICER: Mr. Himes, I am afraid you can't refer to 
any notes. I have just noticed that you have some -- 

MR, WIEDEMANN: Why not? 

HEARING OFFICER: Well, I think the witness -- 

MR, SONNEMANN: I would like to see what the notes are. 

MR, WIEDEMANN: You can see them, I don't care. 

HEARING OFFICER: I think the better way is to elicit from his 
present recollection the testimony, and then if he feels that his present 
recollection needs refreshing, then there is nothing wrong with the use 
of notes. 

MR. WIEDEMANN: Well, I won't debate the point. 

Q@. (By Mr. Wiedemann:) Fold it up for now and tell us what 
you can remember without looking at it. 

HEARING OFFICER: Excuse me, we are talking about the 
September 22 meeting ? 
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MR. WIEDEMANN: That's what we're talking about, right. 

HEARING OFFICER: Okay. 

THE WITNESS: The topics that I covered were essentially and 
only subjects that had been brought out in letters. In other words, I was 
planning to talk on very much the specific items that are -- | 

MR. SONNEMANN: I submit that the answer is not responsive and 
that the witness -- that this be stricken, and the witness be directed to 
respond to what he talked about. | 

MR. WIEDEMANN: Now, look, first we say he can't look at a piece 
of paper -- 

HEARING OFFICER: Mr. Wiedemann, overruled. | 

Q. (By Mr. Wiedemann:) Proceed, please. Do you want her to 


read your answer up to this point? A. Is there more to answer? 
Have I completed the answer? | 

MR. WIEDEMANN: May we have the question and answer read? 

HEARING OFFICER: Let the Reporter read the last question 
and answer. : 
(Question and answer read.) | 

THE WITNESS: -- that were enumerated in our communications. 

MR, SONNEMANN: Well, I submit the answer is not responsive 
and move that it be stricken. | 

HEARING OFFICER: Overruled. | 

Q. (By Mr. Wiedemann:) Now, specifically, get as spécific as 
your memory will let you, some of the points in this category that you 
can remember making or as many you can remember making. A. I 


talked regarding the steel workers, their employment -- their: member- 
ship fluctuations, their interest in increasing their membership, the fact 
that contracts must be approved in Washington, the illustration of the 
Meyer strike -- | 

Q. What's the -- what do you mean, the Meyer strike? A. At the 
time the Meyer -- George W. Meyer, I believe, Bottling Machinery 


Company, located in Milwaukee was in the midst of a strike of' substantial 
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duration, and the possibility that the extension of that strike was not 


necessarily the will of the people, the employees, or the members of the 
union membership, Local Union membership. 

Q. Any other points you can remember? A. The question of 
economic -- economics relative to Milwaukee and Winneconne, the fact 
that they were -- any comparison between the two, you had to consider 
the geographical location, one to the other, as well as the economic 
climate. 

Q. Do you remember anything else? A. The question of Federal 
Law governing the -- 

Q. Well, if you can't remember -- A. No, no, I've got it. The 
Federal Law governing the strike vote necessary for a strike vote 
versus state law applying, which was a point the union had made with the 
group. Then the other points I believe were taken from these -- these 
communications here. 

HEARING OFFICER: You are referring to Company Exhibit No. 
2 and Company's Exhibit No. 1, sir? 

THE WITNESS: Yes. 

Q. (By Mr. Wiedemann:) Now, did you say anything about the 
signing of contracts by the International Steel Workers? A. I mentioned 
that here, that all contracts consummated by the Steel Workers would 
have to be signed by McDonald, in Washington. 

Q. Washington or Pittsburgh? 

MR. SONNEMANN: Just a second. He said Washington, and I 

think we should leave it at that. I don't think his recollection 
needs refreshing. Well, this is leading, definitely leading. 

Q. (By Mr. Wiedemann:) All right, take the paper and refresh 
your recollection. 

HEARING OFFICER: Wait a minute, sir. We are not going to 
have everybody running about without some type of order. Is there an 
objection? 

MR. SONNEMANN: There is an objection, yes. I didn't lead Mr. 
Amundson, and I knew he was in error. 
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remark or question by Mr. Wiedemann? 
(Question read). 
HEARING OFFICER: Objection sustained. 
Q. (By Mr. Wiedemann:) Well, Mr. Himes, we will sit here and 


| 
| 
| 
HEARING OFFICER: Will the Reporter please read back the last 
| 
| 
| 
| 
| 


you think as hard as you can and tell me everything you can think of, and 
then tell me when your recollection is exhausted about that speech, 
A. Repeat what I have gone over here? | 

Q. Well, no, don't do that, but think real hard and if you can think 
of anything else, please give us your best recollection, and when you 
come to the end of the line, please tell us that your recollection is 
exhausted. | 

MR. SONNEMANN: The proper method is a question of | | 
interrogation, questions and answers. | 

HEARING OFFICER: Mr. Sonnemann -- | 

MR, SONNEMANN: I object. | 


| 
HEARING OFFICER: Objection overruled. I believe what Mr. 
Wiedemann is saying is -- and you have heard testimony for the past day 


of this hearing and today what you said at a particular meeting ion 
September 22, and I believe Mr. Wiedemann's question is what did you 

say at that meeting. Please tell us -- you have told us what you have 
said. Tell us if there is anything more that you can recall now ithat you 
said at that meeting, and if not, please state that your present recollection 
is exhausted on that subject. : 

THE WITNESS: Well, the -- there was some reference made in 
one of the communications by the union regarding an eeioyes Dane fined 
for attending church, and I made mention of the fact that that unusual 
circumstance could be documented, that I didn't that day have that 
information. I made reference to instances where a union had fined its 
membership for overproduction, for producing over quota, and I told 
them that that was true and that it occurred at the Wisconsin Motor 
Company in Milwaukee. I talked in the field of economics regarding our 
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financial position relative to some of our products that were manufactured 


at Winneconne and to the effect of the importance of our ability to compete 
in that line of product. I closed the talk, asking the group that was before 
me to vote against the union. That is all I recall. 

Q. (By Mr. Wiedemann:) Do you have anything with you that you 
might refer to to refresh your recollection? If so, please do so. 

MR. SONNEMANN: After he qualifies how it's prepared. 

MR. WIEDEMANN: That's no -- could he state objections and 
we won't get these arguments. 

HEARING OFFICER: Gentlemen, please. 

MR. SONNEMANN: I object. 

HEARING OFFICER: Gentlemen, there is a question pending. 

If you have any objection to it, so state. We are going to run this hearing 
according to some rules of evidence. It isn't a bull session that we can 
all sit around a table and talk to each other. There is going to be some 
procedure for taking evidence in this case. 

Now, there is a question pending by Mr. Wiedemann. Your 
objection is overruled. The question, as I recall it, do you have anything 
with you that will refresh your recollection. Now, what is your answer 
to that, Mr. Himes? 

THE WITNESS: Ido. 

HEARING OFFICER: Mr. Wiedemann. 

MR. WIEDEMANN: I asked him if he did, to please refer to it. 

MR. SONNEMANN: Well, then I ask that -- I object to that unless 
it's qualified as to what this is that can refresh his recollection. 

HEARING OFFICER: Sustained. If a document or piece of paper 
or some article is going to be used to refresh recollection, it must in 
some way be established what that item is, how it was prepared. 

MR, WIEDEMANN: I think if I had a Kennedy half dollar that 
for some reason or other would refresh my recollection on it, I would be 
entitled to use it, but to go ahead, I will be glad to -- 
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Q. (By Mr. Wiedemann:) What do you have with you, Mr. Himes, 
to refresh your recollection? A. This is a piece of paper on which I 
wrote notes at a time with a telephone conversation that I had with you in 
Milwaukee. The date on the piece of paper is true and authentic as to 
when the conversation took place. | 

Q. And where does this refresh your recollection? A. It was 
simply a listing of topics that I intended to talk on. | 

Q. And did you talk on those topics? A. I did. 

HEARING OFFICER: What is the date of that conversation’ sir? 

THE WITNESS: It's on the piece of paper. 

HEARING OFFICER: Would you look at that piece of raver and 
tell me? 

THE WITNESS: The 18th of September. 

MR. WIEDEMANN: May he refer to it now? 

HEARING OFFICER: Yes. 

MR. SONNEMANN: Well, I object, because the 18th of September 
~~ he made this talk on the 22nd. I'm not -- I don't think that the Board 
is interested in what he wrote down on the 18th of September pursuant 


to a conversation with you. 
MR. WIEDEMANN: I absolutely agree, the Board is not interested-- 
MR. SONNEMANN: And this is improper, this is improper, this 

is improper evidence and improper basis for refreshing recollection 


unless it is made contemporaneously or immediately subsequent. 
MR. WIEDEMANN: With that I disagree heartily. 


HEARING OFFICER: May I ask the witness a question or two? 

MR. WIEDEMANN: Sure. | 

HEARING OFFICER: Mr. Himes, when you made the talk on 
September 22, did you make use of these notes? 

THE WITNESS: I did. 

HEARING OFFICER: Did you refer to them while you were 
speaking to the employees? 


THE WITNESS: I did. 
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HEARING OFFICER: Mr. Wiedemann, proceed. 

MR. SONNEMANN: May we see these notes for a moment? 

MR, WIEDEMANN: He can, for cross examination. There is no 
condition -- precedent that he see the notes. If it will make him happy, 
let's let him look at the notes. 

MR. SONNEMANN: Yes, it will, it will make me much happier. 

HEARING OFFICER: Do you wisn to go off the record? Let's 
go off the record. 

(Discussion off the record.) 

HEARING OFFICER: (nthe record. During an off-the-record 
discussion, Mr. Wiedemann permitted Mr. Sonnemann to view the notes 
which Mr. Himes now has in his possession. Proceed, Mr. Wiedemann. 

Q. (By Mr. Wiedemann:) Now, would you tell us with your 
recollection refreshed anything additional or more detail or whatever 
that you can about what you talked about to the employees on September 22? 
A. Well, I made reference to certain specific numbers relative to the 


union membership trend and the reason for their intense drive for 


membership and the! apparent attempted revolt in the Steel Workers 


because of continually increased dues and assessments. I see that my 
reference to Washington was erroneous, and it is Pittsburgh, and that 

the contracts are to be signed by Mr. McDonald. I did make 
reference to the letterhead on some of the Steel Workers' communications, 
emphasizing the bigness of their activities, the size of the normal plants 
that they represent, and the relative insignificance to them of our small 
Winneconne operation. I stressed our management relationship policy 
that we didn't want to be aloafed from our employees, that my weekly 
visits were intended as opportunity for our people to talk to me of their 
problems. That I think is all. 

Q. All right. Now, would you refer to these leaflets, Company 
Exhibit -- what are they, 2 and 3? 

HEARING OFFICER: 1 and 2. 


| 
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Q. (By Mr. Wiedemann:) 1 and 2. Take a look at 1, if foe would. 
Take a look at that and see if there is anything in there that you 
specifically referred to in your talk? A. On the second page of 
Exhibit 1, the second paragraph, possibility of union forcing a strike on 
its members is the reference I made before regarding whether Federal 
or State law was applicable to our operation. I stressed the fact that 
Federal Law governed our plant and that a strike vote was not necessary 
to call a strike. | 
Q. Anything else on that particular exhibit? | 
HEARING OFFICER: Mr. Himes, did you have copies of Company's 
Exhibit 1 and Company's Exhibit 2 with you when you spoke? 
THE WITNESS: I did. I think that's all on that one. | 
Q. (By Mr. Wiedemann:) Take a look at Company Exhibit 2. 
A. We talked of rates of pay. This Exhibit 2 makes reference to what 
the Union understood our rates of pay in Milwaukee were, and I endeavored 


to explain to the people that a differential was appropriate because they 
were two different geographical locations. I did state that in some -- in 
a few instances, employees in Winneconne were making more than some 
of the rates shown here. I told them that the incentive plan that they 
have at Winneconne is superior to the incentive plan in Milwaukee and 
that Winneconne has a one for one incentive, whereas Milwaukee isa 
shared type of incentive, where the employees get only a portion of their 
increase in production. I believe that's all. | | 

Q. Did you ever, in the course of that talk, say if the union 
demands were too great you wouldn't bargain? A. No. 

Q. Did you ever in that talk say the union couldn't get anything 
for the employees they couldn't get for themselves? A. No. | 

Q. Did you say at any time in the course of that talk that if the 
union gets in, the Company would move out? A. No. | 
MR. SONNEMANN: These questions are all leading. 
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MR. WIEDEMANN: I took these right out of the transcript. 
These are accusations made by the witnesses, and again we didn't get 
an objection, which I apologize for my own conduct. 

HEARING OFFICER: Overruled. If there is an objection, it's 
overruled. 

MR. WIEDEMANN: May I have the last question and answer 
read. 

HEARING OFFICER: Yes. Will the Reporter read it back, please. 

(Question and answer read.) 

Q. (By Mr. Wiedemann:) Did you say in the course of that talk 
that if the union got in, there would be no more Christmas bonus ? 
A. Definitely not. 

Q. Did you have any discussion that you can recall on the subject 
of bargaining with the union? A. I repeated what is in one of our letters, 
that should the union get in, the bargaining would start from scratch. 

Q. Now, was there any discussion by you in the course of this 
talk -- this talk on September 22, of the effect on employees of their 
signing union cards? A. Which talk? 

Q. September 22. A. No. 


Q. Did you on any other occasion discuss with employees -- 
this is the matter of union cards? A. Yes. 

Q. Do you remember when that was? A. September 7. 

Q. Are you sure of the month? A. August 7 or September 7. 


Q. Let's put it this way. Did you have another meeting with the 
employees besides the one on September 22? A. Idid. 

Q. With all the employees? At that other meeting, did you have 
any discussion of union cards? A. I did. 

Q. And is that the discussion you are trying to remember the 
date of? A. That's true. 
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Q. Now, what did you say about union cards at that meeting? 

A. I told the group that I understood that the -- a union was. attempting to 
get into our plant and that, as I understood it, the union was asking 
employees to sign cards, and that these cards were membership cards 
and that it's possible that if enough of them signed these cards, that a 
union might be -- come into existence without an election taking place. 

Q. Any more said on that subject at that meeting? A. Well, 
when I said that, several of the employees objected and said no, that 
the organizer had assured them that an election would occur. | 

Q. And what about you, did you say anything further? A. Well, 
I told them that I felt -- I told them that they were misinformed and that 
it’s still -- it could happen, that they -- that they had little recourse if 
they had signed the cards, other than the possibility of writing a letter 
indicating that a misunderstanding of the consequence of signing the 
card, and I don't recall where they were to send it. ! 

Q. Now, did you say anything -- I'm going to get back to the 
meeting of September 22, did you say anything at this September 22 
meeting concerning people who had signed the cards being stuck with 
dues or being required to pay dues? A. No, I did not. | 

Q. Do you know an employee named Harry Duesterhoeft ? 

A. Ido. : 

@. Did you know of him as an employee during the months of 
August and September preceding the election of last year? A. I did. 

Q. During that time, did he ever wear a union button in your 
presence? A. Not to my knowledge. 

Q. Did you ever see him wearing a union button? A. No. 

Q. Did he ever talk to you about the union during that period 
of time? A. He did. | 

Q. Did you start the conversation or did he? A. No, I didn't. 
He did. | 

Q. When about was this and where in relation to the election, 
and when about was it, just roughly? A. Two weeks before the election. 
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Q. Where was it, do you remember? A. At his normal work 
place out on the pulley line. 

Q. What transpired? A. Well, he assured me that he was not 
for the union and that the riders mm his car he volunteered were not for the 
union either. 

Q. Now, did you at the time of the election have any knowledge from 
any source as to the -- Harry Duesterhoeft being pro-union? A. No. 

Q. Did you ever ask him any questions about his union sentiments? 

. No. 
. Did he bring this subject up with you once or more than once? 


Q 
A. More than once. 
Q 


. How many times? A. At least twice. 

Q. You say at least twice? A. At my weekly visits when I would 
go through his department, it's normal for -- to have some kind of a verbal 
exchange, and since this subject was the topic of interest for quite some 
time before the election and after the election, Iam sure that it was 
more than twice. 

Q. Well, this one occasion that you specifically testified to was 
before the election or after the election? A. It was. 

Q. Which? A. Before. 

Q. And the second occasion that you can recall, was that before 
or after the election? A. Before. 

Q. Was the substance of his talk the same or different the second 
time than the first? A. The reference to the other occupants of his car 
I think only occurred once. The other instance he was referring to his 
own sentiments regarding the union. 

Q. You can't! by any chance quote him, remember well enough to 
quote him or any of his precise -- actual words? A. No. 


* * * * 
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CROSS EXAMINATION 
BY MR. SONNEMANN: 
Q. Mr. Himes, you never have actually had any negotiations with 
United Steel Workers in your experience, have you? A. No. | 
Q. And you have never been in a directing capacity in any plant 
at which the United Steel Workers have had a contract? A. No. 
Q. So you of your own knowledge -- you had no personal direct 


knowledge of what the policies of the United Steel Workers were, of 
your own? A. I don't feel that that would disqualify me. | 

Q. I just asked, you didn't have any knowledge? A. wire you 
repeat the question ? | 

Q. You had no personal knowledge of the policies of the United 
Steel Workers, did you, from your own dealings with the Union? 

A. That's difficult to answer. One doesn't have to necessarily 
have to have personal experience to add credulence to a situation. 

HEARING OFFICER: The question is, Mr. Himes, did you have 
any personal or direct experience. : 

MR. WIEDEMANN: Maybe I cuent to object as to materiality. I 
don't know what the materiality is. | 

HEARING OFFICER: I think it's material. Overruled., | The ques- 
tion is, sir, did you have any direct experience with it? : 

THE WITNESS: I did not ever deal with the Steel Workers person- 
ally. | 

Q. (By Mr.Sonnemann) And your answer is no; is that right: 
A. No, I gave my answer. | 

HEARING OFFICER: That's what he just said, Mr. Sonnemann. 

Q. (By Mr.Sonnemann) You had no personal knowledge of what 


the assessment situation was within the United Steel Workers ? A. No. 
* * * * * | 


Q. (By Mr. Sonnemann) Did you make statements about problems 
that the Steel Workers were having -- revolt in the Steel Workers, the 
way you characterized it; is that right? A. Right. 

Q. You told this to the employees, right? A. I did. 

Q. Did you know of any revolt in the Steel Workers Union? 

MR. WIEDMANN: Well, I object. 

MR.SONNEMANN: I'm trying to find out what the basis of this 
statement was. 

MR. WIEDMANN: Well, why don't you ask him that then. 

HEARING OFFICER: I think you have both stated your position. 
Give me a moment. Overruled. Do you want the question read back, 
sir? 

MR.SONNEMANN: Yes, please. 

(Question read). 

THE WITNESS: Can I give a qualified answer, or is this a yes 
or no? 

Q. (By Mr. Sonnemann) I would like to know now, yes or no, did 
you know of any revolt? 

MR. WIEDMANN: I object. If we're talking about his own personal 


knowledge, he has already testified as to his personal knowledge. If he 


wants to elicit something else, I think the form of the question is wrong. 

HEARING OFFICER: Overruled. He is talking now about an al- 
leged revolt in the Union. This is another subject, I believe. I will 
overrule the objection. 

THE WITNESS: Would you repeat the question ? 

MR.SONNEMANN: Would you read the question? 

(Question read). 

THE WITNESS: Secondhandedly? 

HEARING OFFICER: The question, Mr. Himes, is did you know 
of any revolt? 
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THE WITNESS: Well, what constitutes — if I may, what constitutes 
knowledge? Newspaper, actual participation in something? : 

HEARING OFFICER: Well, the question in that sense is a broad 
one, did you have knowledge of it? : 

THE WITNESS: Yes. | 

Q. (By Mr.Sonnemann) What was this revolt? | 

HEARING OFFICER: Are you asking what was the revolt, sir? 

THE WITNESS: I don't know. | 

. (By Mr.Sonnemann) What was the source of this — when did 

this aes take place, if you know? A. I can give you the source of my 
information. i 

Q. Yes, please. A. I was advised by Counsel that that was a fact. 

Q. And you then told — told your employees that there was a re- 
volt in the Steel Workers? A. I don't recall whether it was specifically 
there was or whether there was inclination towards revolt. | 

Q. You don't know what you said; is that right? A. In that re- 


spect, specifically, no. 


| 
* * * * * | 


| 
342 Q. Isee. Now, you said that there was revolt relating to assess - 


ments. What assessments have the Steel Workers had, if you know of 
your own knowledge? A. Of my own knowledge, I don't know. 


Q. You knew of no assessments at all; isn't that true? A. True. 


* * * * * | 


Q. You did say that there was a revolt over assessments, true? 
A. That that could be a reason for revolt. | 
Q. Could be. Well, was there — what did you say exactly with 
343 relation to assessments? A. Very much — I believe ~ may I 
refer to my notes? | 
Q. Well, how did you — how did you bring in assessments ? 


A. Because in unions there are assessments. | 
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Q. Did you know of any — you say you knew of none at the Steel 
Workers, right? A. I knew of their existence. 

Q. Yet you told your employees that there was a revolt in the 
Union because of assessments, didn't you; isn't that the truth? A. That 
is possibly one of the reasons, yes, sir. 

Q. That's what you said, right? True? A. As one of the reasons. 

Q. You didn’t say possibly one of the reasons, Mr. Himes, right? 
Isn't that true? You want to tell the truth here, of course, don't you? 

A. Right. 

Q. All right. Then, Mr. Himes, you simply said, frankly, there 
is a revolt in the Steel Workers because of assessments, right? A. No. 

Q. All right: Were you speaking of the Steel Workers Union be- 
cause that then was the Union you were having a problem with, right ? 

A. Right. 
344 Q. True. So your talk on the 22nd concerned the Steel Workers, 
right? A. Right. 

Q. You spoke about how unions — how the Steel Workers could 
call a strike, correct? A. Yes. 


Q. You referred to the George Meyer strike as an illustration, 


correct? Correct? A. Yes. 

Q. But you didn't know whether this was called by the Steel Workers 
or by the local people, right? A. No, neither did I say it. 

Q. All right. But then after you talked about the Steel Workers, 
you talked about people being fined for overproducing, correct? 
A. Correct. 

Q. Did the people which Union it was that was involved in that? 
A. No, I didn't. 

Q. Did you tell them that it was not the Steel Workers that was 
involved? A. No, I didn't. 

Q. But you were speaking about the Steel Workers in general 
talk, correct? Is that right? A. Yes. 
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Q. And then you told about — without mentioning any other union, 
you spoke about the fining of people for overproducing, correct? 

A. Right. 

Q. Now, you also told about some woman allegedly being fined 
for attending a church meeting; is that right? A. No, no, not for at- 
tending a church meeting. | 

Q. Or for attending church on Sunday? A. For failure to attend 
a union meeting. | 

Q. And going to church instead? A. Yes. | 

Q. And this is what you said, right? A. Right. 

Q. Now, did you tell your employees that there was a case - 
that this was a case in one of the Courts in Milwaukee? A. No. 

Q. Did you check into what the actual facts were about this cir- 
cumstances? A. No, I did not. ! 

Q. Did you tell them that it was not the United Steel Workers ? 

A. No. 

Q. But you were talking about the United Steel Workers, that was 
the only Union which you were talking about, mentioned my name, right, 
during your entire talk? A. There were allusions towards the Steel 

Workers, yes, but the references were not necessarily _ 

Q. You spoke of no other Union by name? A. No. : 

* * * * “7 

HEARING OFFICER: Permit me to ask a few questions, if I may. 
Mr. Himes, and I am not certain that I have it down as you stated, but I 
recall you saying that one of the subjects you spoke of at the September 
22 meeting was the economic position of the Winneconne plant. Did you 
speak of that? | 

THE WITNESS: I did. : 

HEARING OFFICER: What did you say with regard to the economic 
position of the Winneconne plant? | 


* 
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THE WITNESS: That the two product lines, pulleys and elements, 
were in financial jeopardy and that anything that would put us in a less 
advantageous financial position would not be helpful and that we — it 
was necessary that something be done to improve our competitive posi- 
tion on those product lines. 

* * ss 
CARLTON LEE, 
a witness called by and on behalf of the Company, having been 
first duly sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. WIEDEMANN: 

Q. Mr. Lee, what's your position with Wagner Industrial Products 
Company? A. Foreman. 

Q. And did you work as well for the predecessor, in other words, 
the Company that sold out to Wagner? A. Yes. 

Q. How long had you worked for those two organizations all told? 
A. [have been there eleven years last December. 

Q. And you were there when Wagner acquired the business, I take 
it? A. Yes. 

Q. Now, were you, prior to the Wagner coming in -- were you also 
in a position of foreman? A. Yes. 

Q. Can you describe briefly the area or the portion of the work 
that you supervise’? A. I have the punchpresses on the north side of 
the old building, plus the pulley line and the punch-presses in the new 
building. 

Q. How many employees altogether? A. I have about 24, 25 
under me right now. 

Q. And is all — you say the new building and the old building. 

Is the pulley line in which building? A. Well, they assemble them in 


the old building, and then they are moved on a conveyor into the new 


building for painting. 
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: 

Q. And some of your employees work there in the new building? 
A. Yes. 

Q. How many at one time, about? A. Well, there would be approxi- 
mately ten people in the new building. : 

Q. Isee. And the balance in the old? A. Yes. : 

Q. Now, this ten in the new, are they all in one spot? A. No, 
they're generally about four around where the pulleys are painted. There 
is three presses that are run in the other end of the new building, in the 
east end of the new building, and then there is an assembly cepestieet 
up for Fischer panels for three women employed. 

Q. All right. Do you know an employee named Harry Pussterhoett? 
A. Ido. | 

Q. Does he work for you? A. He does. | 

Q. In which of these areas does he work? A. Well, he's working 
on the pulleys right now. 

Q. And how many others are right in his area, how many other 
employees? A. Well, there is two — about three there generally. 

Q. Is there a walled off — or some sort of physical separation 
between these various areas you supervise? A. Yes, there is. There 
is a wall between them. | 

Q. Do you divide your time between the areas, or do you spend more 
time in one, or how would you characterize the way you spend your day 
between — as between them? A. That's pretty well evenly divided. 

Q. Evenly divided in long periods or back and forth or how? 

A. Oh, back and forth. : 

Q. Now, during -- do you recall the Union election which was — 
according to our records here, was September 23, 1964, do you recall the 
period of approximately one month prior to that election? You were at 
work in that period, weren't you? A. Yes. : 
Q. And was Harry Duesterhoeft working for you then? A. I think 
he was.: | 
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Q. And did you have any conversations with Harry Duesterhoeft 

during that period concerning the Union in any way? 

HEARING OFFICER: Excuse me, Mr. Wiedermann, let's go off 
the record. 

(Discussion off the record). 

HEARING OFFICER: On the record. Will the Reporter please 
read back the last question? 

(Question read). 

THE WITNESS: I imagine I did. 

Q. (By Mr. Wiedemann) Now, tell me, if you will, not in connection 
with any specific conversation now, put your normal routine when you 
have reason to go to this so-called pulley line where Harry Duesterhoeft 
works. What is your normal routine when you go there in terms of what 
you do, how long you stay, who you inquire of or what, just try to give 
me your best explanation of what your routine is with respect to that 
area? A. Well, I check to see if the pulleys are coming up there or 
coming down the line for the people to straighten, if they're getting painted 
properly, if they're getting straightened properly, and I will have to talk 
to the people while I am doing that because I have got to be right with 
them. 

Q. Now, take the normal routine; if you want to talk to these em- 
ployees, do you talk to them at their work place or do you take them 
away from their work place or what? A. No, right at their work place. 

Q. And are they working in a row on a continuous operation ? 

A. Yes, they are. 

Q. Now, you say you had some conversations in this period of 
approximately one month prior to the election with Mr. Duesterhoeft 
concerning the Union. Where did these conversations take place ? 

A. Well, could take place anyplace around the pulley line where he was 


working. 
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Q. Did you ever, for purposes of a Union talk or talk about the 
Union, take him away from his work station? A. No, I never took him 
away from the station. | 

Q. Can you recall any talk with Harry Duesterhoeft about the 
Union that lasted more than — well, let me say this. What is the longest 
conversation in your recollection on the subject of the Union that you had 
with Mr. Harry Duesterhoeft? A. Well, if I talked with him more than 
fifteen minutes, it would have been a long time. | 

Q. Did you ever talk to him for as long as an hour on one continuous 
stretch about the Union? A. No. | 

Q. Were there any of these conversations with Harry ee eee 
about the Union where you were the only one that spoke? A.) No. 

Q. Well, let's take some — Can you recall the content of any of 
these, and tell us what you talked about? Describe, in other words, 
these conversations as best you can, how they went about and what was 
said, as best you can remember? A. Well, I don't know. I have talked 
to them so often up there — | 

Q. Well, let me ask you some questions here. Did you ever have 
any conversation with him concerning the possibility that the Company 
would pull out the pulley line if the Union —or close down the pulley line? 
A. Yes, we talked about that. | 

Q. What was said on that? A. Well, I told them that if profit 
was shown on the pulley line, that the Company couldn't make money on 
it, they would just close it down because they couldn't afford to lose 
money just to keep a job in the place. | 

Q. Now, did you ever tell them that if the Union won, the Company 
would close down the pulley line? A. No. 

Q. Do you know what the financial state of — the success or lack 
of success with respect to the pulley line operations were at that time ? 
Was business good, bad, or do you know? A. Well, business was good. 

Q. And do you know how the profit situation was ? A. No, I don't. 
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Q. Did you ever ask in any of these conversations Mr. Duesterhoeft 
how his riders felt/about the Union? A. No, I never did. 

Q. Did you ever have any conversation with him on the subject of 
Union dues? A. Yes, we talked about Union dues. 

Q. What do you talk about with respect to Union dues? A. Well, 
he told me how much the dues were going to be, and we figured out how 
much money he was going to make by having the Union. I don't know 
what the figures were, but he told me some figures that he expected to 
get, and we figured out what he would have left after he paid his dues. 

Q. Now, you say we figured out. Did you go through some kind of 
computation in writing with him on that? A. Yes. 

Q. Anything ‘else on Union dues that you can remember? A. No. 

Q. Did you ever tell him that even if the Union lost, that he would 
have to pay Union dues? A. No. 

Q. Did you ever, in any of these conversations, talk about how 
hard he would have to work if the Union got in? A. No. 


Q. Have you had occasion to -- ever to -- well, let's go here ina 


minute. How long has he worked for you? A. Well, it's been ap- 


proximately all the time he's been there. I imagine it's been about five 
years. I don't know how long he's been there, but —- 

Q. All right. In the time he has worked for you, have you ever 
had occasion to criticize him on how hard he is working? A. Oh, yes, 
J have criticized him time and time again. 

Q. Has this been a continuous problem or a sporadic one or a 
recent one or an old one, or just how would you characterize it? 

A. Well, I think you could characterize it as an old one. 

Q. And has it continued, or died down or what? A. Well, it's 
continued. 

Q. Did you have many conversations with him on that subject? 
A. Yes, time and time again. 
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| 
Q. Did you ever have any conversations with him in this month 
before the election with regard to his making the rates? A. ‘Yes, I 


have talked to Harry about making rates, oh, many times. | 
Q. Before that month as well, or — A. Yes. | 


Q. Has there been a problem for him to make the raeee A. Yes, 


there has. | 

Q. Has this been a topic of conversation between the two of you 
seldom, sometimes, often, many times, how -- A. Well, I would saya 
few times we have talked about it. He works in a line, and he is supposed 
to hold up his end with eight other people on it. And one lagger in the 
line slows them down, and then I get complaints from the e of the 
workers. 

Q. Did you tell him that if the Union got in, that he would have to 
make his rate? A. I have told him he would have to make his rate even 
if the Union didn't get in. i 

HEARING OFFICER: The question is did you tell him that and 
preface it by the remark, if the Union got in? | 

THE WITNESS: Truthfully, I can't say if I did or not. 

Q. (By Mr. Wiedemann) Did you tell him his wages would be cut 
to one twenty-five an hour if the Union got in in any of these conversations ? 
A. No. | 

Q. Did you tell them they would be cut by any amount i the Union 
got in? A. No. | 

Q. Did you tell them, in this month or period prior to the election, 
that the Christmas bonus would be cut out if the Union got in? A. No. 

Q. Have you ever had any discussions with Harry Duesterhoetft 
about Christmas bonus? A. Yes, I had one with him here = well, it 
was right after Christmas. I think the first day we came back to work 
he said to me, "How does it seem to get $200?" I said, "Good." And 
he said, "Well, I didn't get that much." And I said, "You're lucky to get 
any at all." That was the extent of the conversation. | 
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Q. Did you, going back to this month period before the election, 
did you ever say to Duesterhoeft, if the Union got in, the Company would 


‘cut the hours to forty per week? A. No. 

Q. I'm sorry, I didn't hear the answer. A. No. 

Q. Did you have any discussion that you can remember at all on 
the number of hours during this month before the election with Harry 
Duesterhoeft? A. No. 

Q. Did you say in any of these conversations in the month before 
the election that the break period, if the Union got in, would drop from 
ten minutes to seven minutes, like it is in Milwaukee? A. No. I don't 
even know what the break period is in Milwaukee. 

Q. Did you say, in any of these conversations with Harry Dues- 
terhoeft, in the month before the election, that if the Union got in, the 
pop or the milk machines would be taken out? A. No. 

Q. Did you have any discussion at all about pop or milk machines 
or food machines? A. I did. 

Q. And during this period, during that month? A. Well, I don't 
know when it was. 

Q. Well, what was it all about, what was the conversation all 
about? A. Well, he came to work at 7:00 o'clock in the morning, and 
by 9:30 he had been to the milk machine four different times. And he 
was supposed to be working in a line with eight other people, holding 
up his end, and I told him that he wouldn't do that afterwhile. 

Q. What did he say? A. Harry didn't say anything, he just laughed 
about it. 

Q. Have you had any sort of a continuous problem with him and 
these machines? Or is this something new? A. No, he had been like 
that all the time he's been there. 

Q. Now, in this month period again, did you have any conversation 
with Harry Duesterhoeft — I'm talking about the month prior to the elec- 

tion -- did you have any conversation with Harry Duesterhoeft on 
the subject of the wash machine? A. I probably did. We must have 
talked about it. 
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Q. Where was this wash machine during this period of time? 
| 5 
A. Well, it was moved into where it's located now. It was brought into 
the factory and pushed into the middle of the shop, and we decided where 
the thing was going to be run, and it was moved into the position that it 


is now. 

Q. You mean it was where it is now before the election, or — 

A. Well, I couldn't tell you when it was moved in there, but it was only 
moved once. And that's into the position it's now in, but I couldn't tell 
you what time it was. | 

Q. Did you, in any of these conversations with Harry Duesterhoeft 
about the Union prior to the — in the month prior to the election, tell him 
that if the Union got in, the wash machine would go out? A. No. 

Q. Did you say something — anything to the effect that we're just 
sitting here waiting to see which way it goes before we decide what to do 
with the wash machine? Did you say that tohim? A. No. | 

Q. Did you ever have any conversation within this month period 

with respect to Chrysler panels? A. I might have. | 

Q. What are Chrysler panels? A. Well, it's — as far|as I know, 


lit. We 


it's the panel that goes into the station wagon, in the floor of 
haven't made too many of them yet. I don't even know when we got the 
order in. | 

Q. Now, do you have any memory of any specific discussion with 
him in this period before the election on Chrysler panels ? A. Yes, we 
were kidding — Harry drives Chrysler products, and we were kidding 
about Chrysler stuff. And he asked me if we was going to move it out. 
He had heard that somewhere. They make that in Milwaukee. 


Q. You mean move it out here, he asked if — A. Move it out of 


Winneconne. | 
Q. Out of Winneconne? A. Yes. I explained to him that the pane} 
is blanked at the factory in Milwaukee and shipped up to Winneconne for 


finishing. | 
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Q. Was that all there was to it, or was there anything more? 


A. That's all I can remember of it. 

Q. Did you ever say to Harry in the course of these conversations 

before the election that if the Union got in, some of the people would not 
386 have jobs, if the Union got in, some of the people would not have 
jobs? A. No. 

Q. Did you ever say that if the — in this same period, if the Union 
got in, the element line would be moved out? Maybe I'm repeating myself. 
I forgot if we talked about pulleys, — A. Well, pulleys and elements 
are in the same category. If we lose money on either one of them, we 
wouldn't make them. 

Q. Did you have any instructions from anybody in management to 
engage in any program of discussions with the employees about the Union? 
A. No. 

Q. Did you have any conversations with Mr. Domke prior to the 
— in the month period prior to the election concerning the Union? 

A. I might have, but I can't remember any. 

Q. You can't remember any? A. No. 

Q. Did you ever take a group of these people away from the line 
to talk to them in a group about the Union? A. No. 

Q. Did you have an occasion to have a conversation with Harry 
Duesterhoeft in the month perceding the hearing in this case, which 
started on March 9 — I think that's the date we started — 

HEARING OFFICER: Yes. 

Q. (By Mr. Wiedemann) Do you remember any conversation with 
him about the Union or the hearing in that month period before the Union 
was held — or hearing was started, this hearing I'm talking about ? 

A. No. 

Q. Did he ever volunteer to you any comments about this hearing 
prior to the start of it? 

MR. SONNEMANN: I submit it's immaterial. 
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HEARING OFFICER: It may be material as to the credibility of 
Mr. Duesterhoeft. Overruled. : 

THE WITNESS: Well, we talked about the hearing and the Union, 
and he said, well, he didn't care anything about the Union. All he cared 
was about the eats and drinks for free. | 

Q. (By Mr. Wiedemann) And this was when, about? A Oh, I 
don't know when it was. 

Q. In the last couple of months? A. Yes. 

MR. WIEDEMANN: That's all the questions I have. 

CROSS EXAMINATION 
BY MR. SONNEMANN: 


* * * * * | 


Q. Now, did -- you did talk to him about the pop machine, right? 
A. Yes. | 

Q. And you did talk to him about the washing machine, right? 
A. I imagine so, yes. | 

Q. You did talk to him about the Chrysler panels, didn ' you? 
A. Yes. | 

Q. And it's true that Chrysler panels had not yet come in, that's 
true, isn'tit? A. Yes. | 

Q. This was work that was in prospect; isn't that correct? A. Yes. 

Q. And all of these conversations were before the election; isn't 


| 
that correct, or at least you had conversations on these subjects before 


the election, correct? A. Yes. 
Q. And now, Mr. Domke worked near Mr. Lee, did he not? A. As 
close as I got to him -- ! 
Q. Well, Mr. Domke worked near Mr. Lee, didn't he? | | A. Who 
are you talking about now? 
MR. WIEDEMANN: He is Mr. Lee. 
MR.SONNEMANN: Forgive me. 


Q. (By Mr. Sonnemann) Near Mr. Duesterhoeft? A. | 
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Q. And they were working on a line operation in which they were 


working as a team; isn't that true? A. That's right. 


Q. And Don Amundson was also a member of that team, was he 
not? A. Yes. 

Q. Birger Amundson's work would carry him into that department 
from time to time; isn't that correct? A. Yes. 

@. And sometimes Birger Amundson, as he testified, would have 
occasion to spend fifteen or twenty minutes doing some specific work 
in that department; isn't that correct? A. I doubt he ever spent that 
much time in that department. 

Q. About ten minutes at atime? A. Five would be closer. 

Q. Now, you did talk to -- you acknowledged that you talked to 
Harry Duesterhoeft about the Union on at least a couple of occasions? 

A. Yes, we've talked. 

Q. And on these same occasions you also talked about the wash 
machine? A. We could have. 

Q. On the same occasions, you also talked about the Chrysler 
panels, correct? A I don't know if it was on the same occasions. We 
talked about them. 

Q. But you talked about the Chrysler panels at a time when you 
were also talking about the Union; isn't this correct? A. No, I don't 
know if I was at that time or not. 

Q. Well, now, as a matter of fact, didn't you say at one time that 
if the Union made rather heavy demands, that the Chrysler panels wouldn't 
come in? A. Oh, no, no. 

Q. You're sure you didn't? A. I'm sure I didn't. 

Q. All right. Now, didn't you also tell him that the Company did 
not have to pay a Christmas bonus, this you told him, didn't you? 

A. That what? 

Q. Before the election — that the Company didn't have to pay a 

Christmas bonus? A. I don't remember anything about that. 
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Q. Well, you don't deny saying that to him, do you? A. I don't 


remember saying it to him. 

Q. Then your testimony is you don't remember saying it but you 
don't deny that you may have said this? It's possible that you may have 
said it; is that right? A. It's possible, but I doubt it. | 

Q. You conferred with your Counsel and talked over your testimony 
here today before you came here today, didn't you? A. Yes. 

Q. Didn't you say that if the Union came in, you would have to 
go back to scratch, didn't you use that term? A. I didn't say we would 
have to go back. 

Q. You would go back? A. I said they could. We were talking 
about vacation. 

Q. And what would scratch be, what would that imply, scratch? 
A. Well, I figured when Wagner took over the factory, they could have 


taken the thing over and all of us been as new employees to them, it's 


no vacation build-up at all. 
Q. In discussing this with Harry in the hearing of the other people, 
you discussed this fact with them didn't you? A. Yes. | 
Q. You pointed out that if the Union came in, that the Company 
could go back to that position if it wanted to? A. Yes. | 
Q. So that the people would get less vacation than they got under 
the Wagner plan, right? A. Under the what? | 
Q. Under the plan that the Company had put in effect? A. I don't 
know if the Company had any plan in effect or not. | 
Q. Well, the Company had agreed to carry the previous seniority 
or previous service record, had they not? A. I didn't know a thing 
about that. | 
Q. Well, what was the practice? You said they would go back to 
| 
| 
| 
, 


scratch with regard to the vacation, right? A. Yes. 


Q. From what — 

MR. WIEDEMANN: Objection. 

MR.SONNEMANN: Pardon me? 

MR. WIEDEMANN: Objection. He didn't say that. 

MR.SONNEMANN: All right, then let me rephrase it. I will 
withdraw the question. 

HEARING OFFICER: I believe there is an answer to that ques - 
tion. 

MR.SONNEMANN: Was there? 

HEARING OFFICER: Will the Reporter read back the last question 
and tell us if there is an answer, too. 

(Question and answer read). 

MR. WIEDEMANN: Now, the witness can be led on cross exam - 
ination, but not misled. My objection — 

MR. SONNEMANN: I agree. 

MR. WIEDEMANN: -— is that that is not his prior testimony. 

MR. SONNEMANN: I will consent to the withdrawal of the question 
and the answer. 

MR. WIEDEMANN: Okay. 

Q. (By Mr.Sonnemann) Mr. Lee, did you talk about going back 
to scratch with reference to any — A. I said they could go back. 

Q. You talked to Harry about this; is that right? A. I could have. 

Q. Yes. Well, you did, as a matter of fact, didn't you? A. Yes. 

Q. Will you describe again what you meant by going back to scratch, 
what this would imply? A. Well, people that have been there eight, ten 
years, have two weeks vacation coming under the old set-up that was in 


the factory when I started working there. When Wagners took over, I 


said they could consider all of us as new employees, and they didn't 
owe us any vacation at all. 
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| 

Q. Had Wagner indicated what they would actually do? A. No, 
not to my knowledge. That was my opinion. | 

Q. Well, what was the fact? What were they going to do? 

A. I don't know, that was just my — | 

Q. Are youaforeman? A. Iam. | 

Q. You had an opinion that they were going to honor your previous 
vacation; is that it? A. I don't know if they were or not. a3 did. I 
don't know if they would or not. 

Q. They did honor the previous service; is that right 2 A. Yes. 

Q. But in referring this to Harry, you did say they could go back 
to scratch if they wanted to? A. I think they could. | 

Q. And you were saying this at a time when you were discussing 
the possible bad effects of a Union coming in, right? A. Could have 


Q. Isn't that true? A. Yes. | 


Q. This would have meant then that people would not have had 
their previous service credited for vacations; is that ten ‘A. That's 


right. 


been. 


Q. Now, I'm coming back to the bonus, Christmas ee and to 
| 


the discussions which you had just prior to the election, within a few 
weeks before. It was your understanding that the Christmas bonus was 
a voluntary affair; isn't that right? A. I think it is, yes. 
Q. Well, didn't you point out to Harry that the Company wouldn't 
have to pay the Christmas bonus if the Union came in? A. Not that I 
can remember. | 
Q. Can't remember that? A. No. 
Q. But you may have said it. Now, you didn't know what the break 
was — break time was in Milwaukee, true? A. No, I didn't. | 
Q. Are you sure you didn't discuss the break time in Milwaukee, 
even though you didn't know it's length? A. Not that I can remember. 
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Q. And you just can't remember as to whether or not you did in 
that regard? A. No. 

Q. It is true, is it not, that in the period of two weeks before the 
election, that there was no physical work done on the wash machine; is 
this correct? A. I couldn't say that there wasn't. We worked on that 
off and on. I couldn't tell you just the exact dates that — 

Q. Well, as a matter of fact, there wasn't work done in the week 
before the election; is that right? A. I couldn't say that. I don't think 
anyone could. 

Q. You don't'know one way or another; is that right? A. No. 

Q. Now, it may be true that there wasn't; is that right? A. Well, 
it might be true, but it isn't probable. We were getting pushed pretty 
hard on that. 

Q. Now, you say to the best of your recollection, you never talked 
for more than fifteen minutes with Harry? A. No. 

Q. You may have talked for twenty or twenty-five minutes; isn't 
that true, on one or two occasions ? A. No. 

Q. Are yousure? A. Yes. 

Q. Now, you did speak in one of these occasions — in one of these 
occasions just prior to the election you did speak about the closing down 
of the pulley line, on the subject of that; isn't that correct? A. I could 
have, yes. 

Q. What? A. Yes. 

Q. You did. And in that same conversation you spoke about the 
Union; isn't that correct? A. I could have. 

Q. Well, didn't you, Mr. Lee, say that Wagner — if the Union 
comes in, Wagner can take these operations and move them down to 

Milwaukee because they can do them just as cheap there ? 
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HAROLD TAGGELMANN, JR. 
a witness called by and on behalf of the Company, having been first 
duly sworn, was examined and testified as follows: | 
HEARING OFFICER: Give the Reporter your full name and ad- 
dress, please. 
THE WITNESS: Harold Taggelmann, Jr., Winneconne, Wisconsin. 
DIRECT EXAMINATION | 
BY MR. WIEDEMANN: 
Q. Mr. Taggelmann, what was your position with Wagner Indus - 
trial Products Company in August and September of 1964? A. Super - 


intendent. 


Q. And as such, were you in — the direct supervisor of! Mr. Lee 


and Mr. Fiene? A. Yes. 

Q. Now, you haven't been at the hearing, but there was testimony 
concerning a conversation or conversations in the month of — approxi- 

mately in the one month period prior to the election which was held last 

September 23rd. Now, it is these conversations to which I want to di- 
rect your attention. Did you, in that period of time, ever tell Mr. Deus - 
terhoeft if the Union gets in, that the pulley line and the element line 
would be taken out by the Company? A. No. | 

Q. Did you ever tell that to Mr. Don Amundson or anything to 
that effect? A. No. | 

Q. Did you ever again in that same period of time tell that or 

any words to that effect to Mr. Domke? A. No. i 

Q. Did you ever say anything to that effect in that period of time 


to a Mr. — excuse me, is there a Mr. Corcoran there? A. Corcoran. 

Q. Did you ever say anything in those words or to that effect in 
that period of time to Mr. Corcoran? A. No. 

Q. Again referring to the period of approximately one month 
prior to the election last September, did you ever state to Mr. Duester- 
hoeft that if the Union got in, the Company would cut out the Christmas 
bonus? A. No. | 
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Q. And did you ever state that the Company — if the Union got 
in, the Company would cut out the Christmas bonus to Mr. Don Amund- 


son in that period? A. No. 

Q. Did you ever make that statement or something to that effect, 
anything to that effect to Mr. Domke in that period? A. No. 

Q. Did you ever make that statement or anything to that effect 
to Mr. Corcoran in that period? A. No. 

MR. WIEDEMANN: That's all the questions I have. 

HEARING OFFICER: Mr. Sonnemann. 

* * * 
JUDY MC CLELLAND, 
a witness called by and on behalf of the Union, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR.SONNEMANN: 
* * * * * 

Q. Would you tell us if anything was said by Mr. Himes regarding 
the continuation of operations at Winneconne? A. Yes, Mr. Himes said 
that if things kept on going the way they were and if the Union got in and 
they had to put more money in, which I think he meant they would, if the 
Union got in, that they would have to cease operations and move where 
it would pay to keep going. 

* * * 
CROSS EXAMINATION 
BY MR. WIEDEMANN: 

Q. Did you give any statement to the National Labor Relations 
Board? A. Yes, I did. 

Q. One or more than one? A. One. 

HEARING OFFICER: The record will show that Mr. Selby has 
made this available to Mr. Wiedemann. 

Off the record. 


(Discussion off the record). 

HEARING OFFICER: On the record. 

Q. (By Mr. Wiedemann) Now, Mrs. McClelland, I hand. you a 
five-page ink written document, four and a half pages, with a signature, 
Judy McClelland, on Page 5; is that your signature? A. Yes 

Q. Is this the statement that you gave to the Labor Board that 
you told me about? A. Yes, itis. | 

Q. Those are your initials on the bottom of each page? A. Yes. 

Q. Now, did you read that — through that? A. Yes. : 

Q. Is there anything in there which says that Mr. Himes said the 
Company would move if the Union came in? A. He didn't exactly say — 

| 

Q. No, excuse me, is there anything in there that says that Mr. 
Himes said the Company would move if the Union got in? A. ‘Yes, I 

think there is. i 

Q. Would you show me that? | 

MR. SONNEMANN: I would say that this is improper cross ex- 
amination because it's not material what is in there. | 

MR. WIEDEMANN: I am testing her credibility. I didn't hear an 
objection. | 

HEARING OFFICER: All I am hearing is colloquy. The question 
is, is there anything in that affidavit which states — well, perhaps I 
should have the question read back. Will the Reporter read it back ? 

(Question read). 

THE WITNESS: Yes, I do believe there is. 

Q. (By Mr. Wiedemann) I asked you to show me — A. Right 
here. | 

HEARING OFFICER: Let the record show that the witness has 
indicated to Mr. Wiedemann the last page of that affidavit. 

Q. (By Mr. Wiedemann) All right. Now, this subscribed to and 
sworn before me the 5th day of October, was this statement true when 


you gave it? A. Yes, it was. 
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Q. All right: Now, I want to read you part of that statement, 
quote, "Himes did not actually say that the Company would move if the 

Union got in, but the way I understood him, if the Union got in, it 
would cost the Company more and they wouldn't be able to stay here,” 
unquote. Now, was that part of your statement? A. Yes, that was part 


of my statement, but I do believe the way he said it was that the Company 


would move out if the Union got in. 
* * * * 
HARLEY MC CLELLAND, 
a witness called by and on behalf of the Union, having been first duly 
sworn, was examined and testified as follows: 
* * * 
DIRECT EXAMINATION 
BY MR. SONNEMANN: 
* * * * * 
Q. Was there any discussion of operations — continuance of op- 
erations at the Winneconne plant? A. Yes, there was. 
Q. And who discussed it? A. John Himes. 
Q. What did he say? A. Well, he was talking about the Union. 
He says, about the heating and the pulley line, they weren't doing too 
good on there, the whole subject was about the Union. And he says if 
they had to put more money in the Winneconne and Hustisford, they would 
have to cease operations. 
* * * 
CROSS EXAMINATION 
BY MR. WIEDEMANN: 
Q. Did you give a statement or statements to the Labor Board? 
A. Yes, I did. 
Q. How many? A. Two. 
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HEARING OFFICER: Let the record indicate that those two 

statements have been made available to Mr. Wiedemann. Off the rec- 

ord. | 
(Discussion off the record). 
HEARING OFFICER: On the record. 
Q. (By Mr. Wiedemann) Mr. McClelland, I show you al document 

written in ink, five pages, upon the bottom of the fifth page is a signa- 

ture, Harley McClelland; is that your signature? A. Yes, itis. 
Q. Is this the statement — one of the statements you gave to 

the Labor Board concerning which you told me about? A. Yes, it is. 
Q. And at the bottom of your signature it says subscribed and 


sworn before me, this 5th day of October, 1964, Winneconne, Wisconsin, 
| 


Douglas Knutson, Field Examiner. 

Was this statement true when you gave it? A. Yes, it was. 

Q. Would you look through that please and see if it says anywhere 
in there that Mr. Himes states in the meeting of September 22 that if the 
Union won, the plant would close down or move out of Winneconne? 

A. Here it is. i 

Q. You are directing my attention to Page 37 A. Yes, Iam. 

Q. Of the five pages, and what paragraph, this one here, begin- 
ning, Himes didn't — A. Yes. | 

Q. This paragraph? A. Yes. | 

Q. All right. I want to read that paragraph, quote, "Himes didn't 
say in so many words that, but that is what I think he meant, they would 
move the plant if the Union got in, but he did say that the union could 
only promise us what they could squeeze out of the Company. Himes 
said that if they had to put any more money into the Hustisford or Win- 
neconne plants, they would have to cease operations. Himes said that 
the Union had over a million members before 1960 and that after 1962 
they dropped to under a million.” That's the paragraph? A. Right. 

Q. Is that your statement? A. Right. | x 
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Q. Now, in the first sentence there, apparently -- or has an in- 
sert init? A. Yes. 

Q. It's not apparently, it has an insert, in so many words that -- 
put that is what I think he meant, and there is a bunch of H.M.'s around 

that, are those your initials? A. Yes. I changed that, -- 


Q. Now, that portion of the statement that I just read you is true? 
A. Yes. 

MR. WIEDEMANN: I have no other questions. 

HEARING OFFICER: I just want to make sure you were reading 
the affidavit -- and I don't question your reading of it, but I simply want 


the witness’ affirmance that it was read correctly. I don't know if you 
had a chance to see it when Mr. Wiedemann read it, but look it over now 
and make sure that the reading of it was accurate by Mr. Wiedemann. 
Did he read it accurately? 

THE WITNESS: Yes. The reason I changed that because I read it 
over and Mr. Knutson, the Director, I think -- no, Examiner, he put this 
differently than what it should have been. He come out and asked me that 
Himes said if United Steel Workers got in, they would move out. He didn't 
say United Steel Workers, but he was talking on the subject of the Union 
and that is what he meant, so I had that changed. 

HEARING OFFICER: So you made this change, and Mr. Knutson 
permitted you to make that change? 

THE WITNESS: Yes, he did. 

HEARING OFFICER: And those are your initials around the change? 

THE WITNESS: Yes, they are. 

MR. WIEDEMANN: I do have another question, I’m sorry, I forgot. 

Q. (By Mr. Wiedemann) Now, you testified on your direct testimony 
that this was -- this meeting was on the subject of the United Steel Work- 
ers, and I think you just said that it was on the subject of the United Steel 
Workers? A. Yes, it was. 


* * 


BEFORE THE NATIONAL LABOR RELATIONS 


Thirtieth Region 


In the Matter of: 


WAGNER INDUSTRIAL PRODUCTS 
COMPANY, INC., 


Case No. 30-CA-183 


- and - 


UNITED STEELWORKERS OF AMERICA, 
AFL-CIO, DISTRICT #32 


Basement Assembly Room 
Winnebago County Courthouse 
Oshkosh, Wisconsin | 
Wednesday, October 20, Ease 


The above-entitled matter came on for hearing Seine to notice, 


at 10:00 o'clock a.m. 


| 
BEFORE: BOYD LEEDOM, Esq., Trial Examiner 
* * * * | 

| 


PROCEEDINGS 


TRIAL EXAMINER LEEDMAN: The hearing will be in order. 
This is a formal hearing before the National Labor Relations Board in 
the matter of Wagner Industrial Products Company, Inc. and United 
Steelworkers of America, AFL-CIO, District Number 32, Case Number 
30-CA-183. : 

The Trial Examiner conducting the hearing here is Boyd Leedom. 

Will counsel please state their appearances for the record start- 


ing with General Counsel ? 
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MR. MILLER: Michael O. Miller, Counsel for General Counsel, 
744. North Fourth Street, Milwaukee, Wisconsin. 

TRIAL EXAMINER: Mr. Wiedemann? 

MR. WIEDEMANN: For the Employer, Herbert P. Wiedemann, 
of the law firm of Foley, Sammond & Lardner, 735 North Water Street, 
Milwaukee 2, Wisconsin. 

TRIAL EXAMINER: For the Union W. O. Sonnemann, 704 West 
Wisconsin Avenue, Milwaukee, Wisconsin. 

The official reporter makes the only official transcript of these 
proceedings, and all citations in briefs and arguments must refer to the 
official record. 

* * * * * 

MR. WIEDEMAN: The position of the Respondent is this: We by 

no means feel there is res adjudicata for two reasons. One being 
that in the election procedure the matter of conduct affecting the results 
of an election was at issue. 


In these proceedings, the question is whether conduct constitutes 


a violation of Section 8(a)(1). Also there is a question of whether or 


not even if it does violate Section 8(a)(1) as to whether it is of a nature 
which would serve to produce the remedy which the Board seeks. That 
is my first point. 

My second point is this: We have newly discovered evidence. 
The Board in connection with these cards which we have never seen, we 
wished to investigate the circumstances in which they were signed. We 
requested the Board to tell us.what the card looked like and who signed 
the cards for purposes of our investigation. We were denied that. We 
appealed and asked request for immediate appeal to the Board and we 
were denied that. 


We asked the General Counsel in Washington to release the infor- 
mation and give us permission, and we were denied that. After being 
rebuffed in these ways, I interviewed employees with respect to the cir- 
cumstances of this signing the cards. In connection with those interviews, 
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evidence has come to my attention concerning the conduct alleged in 
paragraph 5(b) and 6 which was not available to me at the time of 
the Representation Election, and I have certainly wanted to put in this 
newly discovered evidence. | 
Now I have no objection to the report of the Hearing Officer being 
before you, nor do I have objection to the Board's order being before 
you. My position is the transcript. I don't want to relitigate the wit~- 
nesses that were here. My position is the transcript should also be be- 
fore you, and in fact the whole record of the Representation case I think 
should be before you. | 
My position is that this transcript should be evaluated in light of 
the newly discovered evidence, and in light of the 8(a)(5) issue, name- 
ly, the 8(a)(1), and if there is an 8(a)(1) whether it is of the type which 
would justify remedies sought by the General Counsel. | 
MR. MILLER: If I may be heard, to be sure the law on whether 
certain conduct is objectionable asaffecting an election, and 8(a)(1) is 
in question, we are not saying that the decision of the Board on these 


facts is binding as to this 8(a)(1) affect. We are asking they be con- 


sidered as res adjudicata as to the factual issues raised. 

It is up to the Trial Examiner to take these facts already raised 
by the Board and decide whether or not they are in violation of Section 
8(a)(1), and if so whether they are of the nature and kind that would 
justify the bargaining order. | 

In regard to Mr. Wiedemann's position that the whole record 
should be before the Trial Examiner, it is also our position and in my 
request for official notice, that is what I seek. I put in Exhibits 4 and 
5 as a matter of convenience for the Trial Examiner, but to put in the 
entire record I think would be unduly cumbersame, and the transcript 
and the remaining Exhibits are available to the .Trail Examiner in 
Washington. | 

Finally, it is Mr. Wied.emann's position that he has new evidence 
which he uncovered during investigation speaking to employees 
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preparation for this hearing. Without hearing this evidence, it is hard to 


say that this is not newly discovered evidence, but the fact that employees 


knew of this at the time of the hearing of Objections and were available 
for interview by the Company at that time would indicate that this 
evidence is not such as would justify additional litigation onthese ques- 
tions, and would not have been unavailable at that time. 

*x * * ca 

TRIAL EXAMINER: The Trial Examiner will take notice of the 
complete record in this case, but I think the point which the General 
Counsel makes is that it would unduly extend the record is valid. 

They are not really offered, but in view of the Trial Examiner it is 
sufficient treatment of the record that it be noticed. That will be done. 

The motion that I believe was included in General Counsel's open- 
ing statement that the decision of the Board and the Hearing Officer be 
deemed decisive of the issue there involved by the Trial Examiner will 
not be ruled on at this time. I will withhold the ruling on that and rule 
in the decision that is rendered in this case. I think counsel may be in 
agreement now that you have heard the latest statements of the General 
Counsel that the issue in the hearing before the Board then and the Hear- 
ing Officer was different than the issue here. 

Even though they thought the conduct was such as to set the elect- 
ion aside, it wouldn't necessarily amount to 8(a)(1). Iam not quite sure 
of the position for Counsel for General Counsel in this respect, but is it 
that you feel that the Trial Examiner is bound to find on the basis of the 
decision of the Hearing Officer and the Board that this election must be 
set aside? That isn't an issue, is it? 

MR. MILLER: No, that is not an issue. It is Counsel for General 
Counsel's position that the decision of the Board is binding on the resolu- 
tion of credibility and fact, and that certain acts did occur and certain 


statements were made. This is the position of General Counsel. 


* * * * 
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JOHN MEINEN 
was called as a witness by and on behalf of the Respondent, and having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. WIEDEMANN: 
Q. Mr. Meinen, what is your address? A. 517 Cleveland Street, 
Winneconne. ! 
Q. What is your present occupation? A. Maintenance man in 
Wagner Products. | 
. In Winneconne? A. Yes. 
Q. 'Maintenance man"? <A. Yes. | 
Q. How long have you worked for the Company? A, Approximate- 
ly two years. | 
. Back in August and September of 1964, and not this year but 
last year, were you also a maintenance man, or did you have a different 
job? A. No. Iwas set-up man. 
Q. You were "set-up man''? 
MR. WIEDEMANN: Mr. Miller, Mr. Meinen is included on the 
list which is in evidence as General Counsel's Exhibit. 
MR. MILLER: General Counsel's Exhibit 3. 
MR. WIEDEMANW: Is there any dispute as to Mr. Meinen being in 
the Collective Bargaining Unit? | 
MR. MILLER: No. 
MR. WIEDEMANN: You stipulate he was in it? 
MR. MILLER: Just a minute please: I will so stipulate. 
BY MR. WIEDEMANN: | 
Q. Mr. Meinen, do you remember the fact there as an election 
conducted at the Wagner Plant by the N.L.R.B. in September of 1964? 


A. Yes. 


Q. Prior to that election were you present at any conversation 


or conversations between Mr. Corky Lee and Mr. Harry Duesterhoeft 
| 
about the Union? A. No. 
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Q. In this period of time before the election in September of 1964, 
were you ever present at any conversation about the Union where Mr. 


Domke and Mr. Lee were discussing? A. No. 


MR. MILLER: Iam going to object to this line of questioning. 
fail to see any materiality, and L. believe this line of questioning is 
precluded by the res adjudicata effect of the Board decision already 
rendered in facts of this matter. 

TRIAL EXAMINER: Iam not sure about the last part of your 
objection, but Tam wondering, counsel, what are you leading up to? 

MR. WIEDEMANN: This is part of my newly discovered evi- 
dence. I will have to recite a little bit of what happened on the hear- 
ing on Objections. By all means, the most critical issue was asreso- 
lution by the Hearing Officer of credibility between Mr. Corky Lee 
and Mr. Harry Duesterhoeft. 

The Trial Examiner--the Hearing Officer in his report stated 
that he was relying significantly on the fact that Mr. John Meinen and 
a Mr. Krueger who were placed by Duesterhoeft and by another Union 
witness as being present at these conversations and were not called by 
the Company. He said that apparently these men are outside the bar- 
gaining unit, Meinen and Krueger, and therfore the Company's failure 
to call them I take as a statement their testimony if they were called 
would be inconsistent with Mr. Lee's and would support Mr. Duester- 
hoeft. This is my representation and I am trying to be accurate about 
it, but this was the statement substantially in the report. 


L have talked to Mr. Meinen very recently in connection with the 
circumstances of the signing of these cards, and information has come 
to me at this point which I wish to introduce on the issue of the resolu- 
tion of credibility on this very crucial point between Mr. Lee and Mr. 
Duesterhoeft. 

MR. MILLER: I will object on the further ground that it was 
evidence that was available previously, and is certainly not considered 
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| 
new evidence. That was known previously and certainly cannot be 


considered newly discovered. 

MR. WIEDEMANN: May I speak one point further ? 

TRIAL EXAMINER: Yes. 

MR. WIEDEMANN: Iam prepared. 

TRIAL EXAMINER: On the record? 

MR. WIEDEMANN: Yes. This is a long and involved proceed- 
ing. There was first an exparte investigation and a report issued. 
Under date of November 16, 1964, by Mr. George Squillacote, Region- 
al Director of the Board in Milwaukee, the Objections had claimed 
that Mr. Corky Lee had interrogated singly and together Harry 
Duesterhoeft, David Domke and others. 

The Regional Director resolved this by finding no misconduct 


on these parties. There was a question of interrogation by another 
foreman named Fiene, and he felt Fiene's interrogation did constitute 
an objectionable piece of business. He did not find anything ‘wrong 
with Mr. Lee. | 


Now we go into the hearing, and the Hearing Officer absolves 


Mr. Fiene after the testimony under oath, and there is a square-off 
which we had no way to anticipate at all between Mr. Duesterhoeft 
and Mr. Lee. i 

Now the Hearing Officer says "I assume Mr. Meinen and Mr. 
Krueger are outside the bargaining unit, and therefore "' I don't know 
where he got this assumption from, but he made this assumption and 
therefore I say the Company's failure to call Mr. Meinen and Mr. 
Krueger indicates that I should believe Mr. Duesterhoeft against Mr. 
Lee. | 

Now Iam sure the Trial Examiner is aware of the sensitivity 
of a lawyer for a Company interrogating employees on anything. At 
that stage of the proceeding we were talking about Objections to an 
election, and at this stage of the proceedings we are Sa about 
8(a)(1) and 8(a)(5). 
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I stayed away from employees and I felt truthfully that Mr. . 
Meinen and Mr. Krueger were in the bargaining unit. I had no idea 
what they would have to say and I did not talk to them. On this occasion 
before going into this hearing I asked the Regional Director, the Board 
in Washington, and the General Counsel to give me some idea of who 
had signed cards and when they had signed cards, and what the cards 
said so I could prepare for the hearing and I was turned down by each 
of them. 

At this point, I took the risk realizing it was a risk, and I inter- 
viewed several employees that are in the collective bargaining unit 
and for the first time information has come to my attention that bears 
directly upon the credibility resolution between Mr. Lee and Mr. 
Duesterhoeft, and we are litigating here 8(a)(1) and 8(a)(5) based al.- 
most inclusively upon accrediting Mr. Harry Duesterhoeft in the 
Objection Proceeding. 

TRIAL EXAMINER: You must bring this argument to a close, 
but counsel would like to have another minute or two. 

MR. MILLER: All right. It would seem to me that the order 
of the various things that had happened would indicate that even assum- 
ing for the sake of argument that the Hearing Officer made an errone- 
ous assumption in the course of the decision writing in the prior hear- 
ing, the time to raise the error which must have been known if not to 
Mr. Wiedemann, but by Mr. Wiedemann's Complaint was in the except- 
ion period following the issuance of the Hearing Officer's report on 
Hearings and Objectiors, and it should be noted that Respondent did 
file exceptions to that report. 


Again I reiterate that on that basis as well as on what I have 
said before that I do not feel that this properly qualifies it as newly 


discovered evidence and not previously available. 

TRIAL EXAMINER: Well, I will overrule the objection and the 
witness may testify. 

MR. MILLER: I had a standing objection and it is entirely on 


the question. | 
TRIAL EXAMINER: The objection and an exception to this line 
of testimony. 
MR. MILLER: Thank you. | 
THE WITNESS: I have forgotten the question. | 
TRIAL EXAMINER: You have forgotten the question? 
MR. WIEDEMANN: I have too. 
TRIAL EXAMINER: Will you find it? 
(Whereupon the Reporter read back as follows: 


"Q. In this period of time before that election in September of 1964, 
were you present at any conversation about the Union where Mr. 
Duesterhoeft and Mr. Lee were discussing?" : 


"A No.") 
TRIAL EXAMINER: The record shows the question was an- 
swered and I will let the answer stand. | 
MR. WIEDEMANN: I didn't get finished with the question and 
I began discussing, and in the conclusion I don't think I finished it. 


Q. (By Mr. Wiedemann) The question is were you ever present 


in this period before the election at any conversations between Mr.. 
Corky Lee and Mr. David Domke about the Union representation 
matter? <A. No. | 
Q. Ibeg your pardon? A. Inever heard any discussion with 
Domke and Lee. Duesterhoeft--about the only conversation I heard 
with them was that Lee told them to go to work. | 
, Q. Well, did you hear this conversation between Lee and 
Duesterhoeft, or did you hear about it? A. (No response. ) 
Q. Were you there? A. No. I had heard it around through 
the grapevine. 
Q. Isee. I want to get back and be sure it is clear in your 
mind what Iam asking you: Iam asking you whether you were ever 


present at any conversation prior to the election between Mr. Duester- 
| 


120 


hoeft and Mr. Lee where they were discussing things concerning the 
Union and the Union election? A. Well, at one time I heard Mr. Lee 
told Duesterhoeft that if the Union did get in he would have to get more 
on the ball and maybe they could make him work. 

Q. "Maybe they could make him work"? A. Yes. He would 
have to turn out at a rate which he wasn't doing. 

Q. Anything else? A. That's about all. 

Q. Did you hear anything else said between Lee and ‘Duester- 
hoeft? A. No. 

Q. Do you recall prior to the election an occasion or occasions 
when Mr. John Himes spoke to the employees assembled in the plant 
lunchroom? A. Yes. Iremember when he was talking to us. 

Q. Do you remember how many times? A. I believe it was 
twice. 

Q. "Twice": Taking the second one, how close to the election 
was the second one? A. (No response.) 

MR. MILLER: Iam going to object again on the same basis 
upon which I originally objected to the questions concerning the 
Duesterhoeft-Lee conversation. 

TRIAL EXAMINER: Same ruling, overruled. You may answer. 

THE WITNESS: I believe it was the day before the election. 


@. (By Mr. Wiedemann) And as close as you can come, now 


how much before that meeting was the first one when Mr. Himes was 
there? A matter of days, a matter of weeks or what? What is your 
best recollection? A. I would say approximately a week. Iam not 
sure. 

Q. Now in the first meeting whenever it was, do you remember 
Mr. Himes bringing up in the course of the talk any discussion about 
Union cards in the first meeting? A. Not that -- he was talking, but 
it isn't clear in my mind what he said about anything. 

Q. Do you remember him talking on the subject of Union cards? 
A. Yes. He must have been, but I don't really know what. 
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Q. Do you recall when he said whatever he said about Union cards 
whether any of the employees spoke up and said anything ? A, Yes. 
There was a few of them that did, but I don't recall who that was either. 

Q. Do you recall what was said by these employees? A. No. 

It isn't clear. | 

Q. Do you have any memory of that at all? A. No. 7 

Q. All right. Now if we can go to the second meeting, the one 
that you testified was the day before the election, did Mr. Himes in the 
course of his talk in that meeting make any mention of the Christmas 
Bonus ? A. Not that I can recall. | 

Q. Did he make any statement that the Christmas Bonus would 
be discontinued if the Union won? A. Not that I can recall. 

MR, WIEDEMANN: That is all the questionsIhave. __ 

MR. MILLER: May I have just a minute? | 


(Brief discussion off the record between Mr. Miller and Mr. 


Sonnemann.) | 
MR. MILLER: I have no questions. | 
TRIAL EXAMINER: Very well, you are excused. | 
(Whereupon the witness John Meinen was excused from the 

witness stand.) | 
MR. WIEDEMANN: Mr. Russell Krueger. | 

RUSSELL KRUEGER 
was called as a witness by and on behalf of the Respondent, and having 


been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Mr.Wiedemann) Will you state your full name? | A. Russell 
Krueger. 

Q. What is your address? A. 234 South Second. | 

Q. Where is that "South Second" -- where? A. South Second 


Street, Winneconne. | 
| 
| 


Q. What is your occupation? A. Tool and die maker. 
Q. Where? A, E.R. Wagner. 
Q. And how long -- well, E. R. Wagner, do you mean the 
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Winneconne Plant? A. Yes, Winneconne. 

Q. How long have you been employed by Wagner in that plant? 
A. Ihave been with the plant better than 11 years. 

Q. Oh, now -- in other words, you worked for the prior 
ownership as well as Wagner? A. Right. 

Q. Wagner has had that plant approximately how long? A. Oh, 
two years. 

Q. In August and September of 1964, did you have the same job 
that you have now? A. Iwas in the Tool Room, yes. 

MR. WIEDEMANN: Mr. Miller, Mr. Krueger is on this list, 
General Counsel's Exhibit No. 3. Is there an issue as to whether he 
is in the bargining unit or not? 

MR. MILLER: Yes. The eligibility of Mr. Krueger was chal- 
lenged during the election in September, 1964. 

MR. WIEDEMANN: Am I correct in what you are telling me is 
the makeup of the appropriate bargaining unit is the question? 

MR. MILLER: No. The unit description as found by the Board 
is quite clear. Whether it includes a Tool and Die Maker is a quest- 
ion , ves. 

MR. SONNEMANN: May I supplement that? The basis of the 
challenge is too, primarily, that we consider him to be in a super- 
visory capacity and in general charge of also maintenance work. 

TRIAL EXAMINER: Let's see -- off the record. 


(Brief discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. WIEDEMANN: I would just like a clarification of General 
Counsel's Exhibit No. 3. 

We were asked to prepare a summary as this thing is headed and 


a history of all Production and Maintenance Employees including truck 
drivers employed during a certain period. 

Mr. Krueger's name appears on that list, and this was offered 
in evidence and I thought it was offered in evidence by General Counsel 
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as a list of the employees in the unit. If not, I would just simply like 
to get it clarified. | 
MR. MILLER: I believe I had an oversight when I allowed it to 
go in without reserving the question of Mr. Krueger's name. 
I know of no others on that list that are in similar standing. How- 
ever, I cannot stipulate that Mr. Krueger is in the unit. This is 
in question. : 
TRIAL EXAMINER: Does that satisfy you, counsel? | 
MR. WIEDEMANN: Yes. : 
TRIAL EXAMINER: Let the record show that it is stipulated as 
I understand it that Mr. Russell Krueger is a member of the bargaining 
unit. | 
MR. WIEDEMANN: Is that it? 
MR. MILLER: It is not. 
MR. WIEDEMANN: He says it is in dispute. 
TRIAL EXAMINER: What was the stipulation? : 
MR. MILLER: I said I could not stipulate that he was in the 
bargaining unit. i 
TRIAL EXAMINER: Oh -- oh, I see. I thought you were going to 
clear the air for us. | 
MR. WIEDEMANN: Then I will go ahead with some questions. 
TRIAL EXAMINER: Very well. Then there is no stipulation as to 
the status? | 
MR. WIEDEMANN: Right. 
TRIAL EXAMINER: Very well. 
DIRECT EXAMINATION CONTINUED 
Q. (By Mr. Wiedemann) Mr. Krueger, how many people work in 
the Tool Room today? A. One other besides myself. 
Q. How many people worked in the Tool Room in August and 


September of 1964? A. There were two. | 
Q. Plus you? <A. Plus me. | 
Q. Three? A. ''Three". | 
Q. In other words, three then and two now? A. Yes. | 


Q. What were your duties in August and September of 1964 asa 
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Tool and Die Maker? A. I did ordering of supplies, and -- and well, 
anything we needed in the shop. I mean in part for actual maintenance 
and I ordered all the extra supplies we needed for the Tool Room and 
that is about it. 

Q. You mean your job was limited to ordering supplies? A. 


No. 1 give jobs to two other employees -- just give them the job. 


@. What do you do all that time? A. Iactuallyama Tool and 
Die Maker, and work along with the rest of them. 

Q. You work at the trade all day? A. Yes. 

Q. You say you give jobs to the others: Would you explain that 
a little more? A. Well, Harold Taggelmann and myself -- he is in 
the office and either he or myself made aut a list of the jobs that have 
to be done, and if somebody ran out either I or Harold would give them 
the job -- the job to do. 

Q. If I understand you correctly, then you would decide whether 
you or one of these two other fellows was going to do a particular job? 
A. Right. 

Q. In other words, parcel out to work among the three of you? 
A. That's right. 

Q. Now what -- in this period August and September of 1964, 
did you hire or fire? Is that part of your job to hire or fire? A. No, 
it wasn't. That was in the office. 

Q. Did you have any part in deciding what either of these other 
two men would get paid in the Tool Room? A. No. 

Q. Did you decide whether overtime would be worked in the 
Tool Room or not? A. No. 

Q. And what would you say as to your normal day in terms of 
actual work by you at your trade? Would your normal day be fully 
occupied in work at your trade? A. Asarule, yes. 

Q. Do you recall that the National Labor Relations Board con- 
ducted an election in the plant in September of 1964? A. Yes. 

Q. Prior 'to that election, were you ever present at any conver- 
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sations between Mr. Corky Lee and Mr. Harry Duesterhoeft when 

Union matters or the Union election matter was discussed? A. Yes. 
Q. One or more than one? A. One. | 
Q. How long were you there at this one? A. I would say about 


five minutes. 

Q. And where was this? A. Up by the paint booth. 

Q. "Up by the paint booth": Is that where Mr. Duesterhoeft 
worked at the time? A. It was up there somewheres within the 
surrounding area. | 

MR. MILLER: Mr. Wiedemann, for the record I would like 
the record to reflect that my objection I made earlier still stands as 
to this. : 

TRIAL EXAMINER: Very well. Let the record show that Coun- 
sel for the General Counsel has objected to this line of questioning, 
and it is overruled, and he has a standing exception. 

Q. (By Mr. Wiedemann) Was there a conversation just bet- 
ween Lee and Duesterhoeft, or were there others involved in that con- 
versation? A. As Iremember, it was just between the three of us. 

Q. And Lee and Duesterhoeft were together fur about how long ? 
A. About five minutes. Right around five minutes. 

Q. And what do you recall being said by Mr. Duesterhoeft and 


Mr. Lee in the time that you were there? A. They were discussing 


if the company did not make enough money some of the jobs would be « 
dropped, or left out somewheres if they did not make enough money. 

Q. Is there anything else that you can remember in that con- 
versation? A. No. I believe that was about it. It was on different 
jobs in the shop I mean, and covering the shop itself. : 

Q. Did you hear in the course of that conversation Mr. i Lee 
tell Mr. Duesterhoeft that if the Union got in that the washer machine 
would not be installed? A. No, I did not. 

Q. Did you in the conversation hear Mr. Lee tell Mr. Duester- 
hoeft that if the Union got in that a new machine designed to make 
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Chrysler Autoparts would not be brought into the plant? A. I did not 
hear that. 

Q. Did you hear Mr. Lee in the course of this conversation 
tell Mr. Duesterhoeft that if the Union got in that Christmas Bonuses 
would stop? A. No, I did not hear that either. 

Q. Did you hear in the course of the conversation while you 
were there-- here Mr. Lee tell Mr. Duesterhoeft that if the Union 
got in the Company would cut overtime? A. No, I didn't hear him 
say that. 

Q. At any time during their conversations when you were there, 
did you ever hear Mr. Lee tell Mr. Duesterhoeft that if the Union got 
in that employees would have to make their quotas? A. Ah--I don't 
think it was in there either. 

Q. Was there anything.in that conversation said about Duester- 
hoeft's own quota that you can recall? A. Well that -- everybody in 
the shop I mean rides Harry because he doesn't make his quota and he 
sleeps on the job and everything else. 

Q. And is this going on yet today? A. Yes sir, it's still going 


MR. MILLER: I will object and move to strike. 

TRIAL EXAMINER: I will let it stand. Overruled. 

Q. (By Mr. Wiedemann) Has this been going on and did this go 
on prior to the time the Union matter came up? A. Right. 

MR. SONNEMANN: I will object to it as not being responsive to 
the question. 

TRIAL EXAMINER: I don't see this has much to do -- it's just 
kind of a part of a story. I wouldn't go into this any further if I were 
you counsel. I will let the record stand as it is made. 


Q. (By Mr. Wiedemann) Did you hear any part of this conversa- 
tion when youwere there? Did you hear Mr. Lee tell Mr. Duesterhoeft 
that if the Union got in the Company would move out the cooling line and 
heating element line? A. He did say if the Company did not make 
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enough money they might drop it or let it go. | 

Q. That's what he said about the pulley line and heating 
element line? A. Yes. ! 

Q. If I understand you correctly, this is the only -- this five 
minutes or so is the only conversation that you heard between Lee 
and Duesterhoeft prior to the election where Union matters were all 
discussed? A. Yes. | 

Q. Now, prior to the election do you remember Mr. John 
Himes talking to employees assembled in the cafeteria and talking, 
that is, about the Union election and the Union representation and sO 
forth? A. Yes. : 

Q. How many of those do you remember? A. Two. | 

Q. Were you present at both of them? A. Yes. 

Q. Was one -- the second one, when was it in relation to the 
election? A. About a day before the election. | 

Q. And the first one, how much would you estimate that one 
was prior to the second one? A. I would say it was around al week. 

Q. Going to this first meeting, do you recall in the course of 
that meeting Mr. Himes saying anything about Union cards? | A. Yes, 
I do remember sonething said about it. 

Q. Do you remember what he said about it? A. (No response) 

MR. MILLER: Objection again. This is not newly discovered - 
and was previously available. This is not newly discovered and 
previously unavailable evidence. | 


TRIAL EXAMINER: Overruled. : 


THE WITNESS: Something said about cards or something. I 
just don't recall. : 

Q. (By Mr. Wiedemann) Do you remember any employees 
saying anything about the cards out in the meeting to Mr. Himes 
after he had talked about it? A. Someone said something, but I 
don't recall what it was. | 
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Q. You remember the subject the employees spoke on, but you 
don't recall what it was? A. That's right. 

Q. Do you happen to remember who spoke? A. No, I do not 
remember that. 

Q. Going back to the second meeting which you say occurred about 
a day prior to the election, you say you were present at that too when Mr. 
Himes spoke? A. Yes. 

Q. Did Mr. Himes in the course of that meeting say anything 
about Christmas Bonuses? A. No, not that I recall. 

Q. Did he make any statements that if the Union won the election 
the Christmas Bonuses would stop or be cut out? A. No. 


* * * * * 


CROSS EXAMINATION 


Q. (By Mr. Miller) Mr. Krueger, you are a Journeyman Tool 
and Die Maker? A. Yes. 

Q. Where did you receive your training? A. Winneconne. 

Q. Atthis plant? A. "At this plant". 


* * * * ca 


Q. (By Mr. Miller) According to the conversation between you 


and Duesterhoeft you were there for about five minutes, is that right? 
A. That is about right. 
Q. They were talking when you came up? <A. Ido not recall. 
Q. They may have been? A. Yes, I believe they could have 


been. 

Q. You left before they completed their conversation? <A. Yes, 
I think I did leave. 

Q. So there may very well have been some conversation before 
you got there and some conversation after you left, is that right ? 
A. Right. 

Q. When did you hear talk about the employees having to make 
their quota if the Union gotin? A. Well, that was a week or so before 
and it was all through the shop, and there was talk about it. 
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Q. Who did you hear itfrom? A. That's hard to say 
Q. Mr. Taggelmann? A. No. : 
Q. Mr. Himes? A. No, one of the employees or somebody 
just mentioned it. : 
Q. Could it have been Corky Lee? A. Not thatI recall. 


Q. But --- it may have been? A. "May have been". 
* * * * * 


REDIRECT EXAMINATION 


Q. (By Mr. Wiedemann) Mr. Krueger, on this location Tool 
Room, how many levels is that planton? A. There are three actually. 

Q. Three levels? <A. Right. | 

Q. And is that top, middle, and bottom, and what level is the 
Tool Room on? A. Middle. 

Q. What level is the office on? A. Middle. | 

Q. Are they right across the hall from each other? A. That 


is right. 
Q. Now, on what level do the Production and Maintenance 
Employees work, top, middle, or bottom? A. Bottom. 
Q. "Bottom," and is this a considerable distance from the 
office, this production area? A. No. It is just downa little flight 
of stairs a short distance. 
Q. Well, it begins at the bottom of the stairs and is itla large 


area and extended a long way away from the stairs? A. No, not a 


long ways. 

Q. Well, how big is the plant? That is whatIam trying to get 
at and maybe you can give me an estimate? A. It covers one block, 
the end of one block. : 

Q. Covers the end of one block, and how big is the Tool Room ? 
A. (No response) | 

Q. In relation to the size of this room for an example? A. Not 


quite as big as this. 
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Q. Not quite as big as this room we are in? A. (No response) 

TRIAL EXAMINER: How big is this room? 

MR. WIEDEMANN: Does anybody want to venture an estimate on 
the size of this room? 

MR. SONNEMANN: Yes. I have been measuring carpets for a 


living room. I would -- 
MR.MILLER: (Interposing) I guess you are an expert. 
MR.SONNEMANN: _ I would say it's 35 by 22. 
TRIAL EXAMINER: Let it stand as a reasonably accurate state- 


ment. 

Q. (By Mr. Wiedemann) We have a list here that shows about 
70 people on it as being employed at one time as Production-Maintenance 
Employees: Do they all work -- other that the Tool Room peuple, do 
they all work in this lower level plant? A. Right. 

Q. And how many foreman are there in that plant? A. I 
think two. 

Q. "Two": Were there two at the time of the election also? 
A. Ibelieve that's right. 

Q. Were they split between these employees? I mean did one 
of them have jurisdiction over part, and the other over the balance ? 
A. Well they switch back and forth I believe between the employees. 
It depends which foreman needed help -- which side of the shop. 


* * * * * 


BERNA GINNOW 
was called as a witness on behalf of the Respondent, and having been 
first duly sworn, has examined and testified as follows: 


DIRECT EXAMINATION 
Q. (By Mr. Wiedemann) This is Mrs. Ginnow? A. Yes. 
Q@. Mrs. Ginnow, what is your address? A. 341 East Larrabee 
Omro. 
Q. What is your occupation at the present time? A. I work at 
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the Winneconne Wagner Industrial Products Company. 
Q. Wagner? A. Yes. 
Q. Will you speak up? I have a little trouble hearing you. 


How long have you worked for Wagner? <A. Two years. | 

Q. What type of work do youdonow? A. Most of the time 
it's assembly. | 

Q. "Assembly": How about in August and September of 1964, 
what type of work did you do then? A. Itwasthe same. | 

Q. Do you remember when the National Labor Relations Board 
conducted an election in the Winneconne Plant last September in 1964? 
A. Yes. * * * ace, 

Q. Were you present in the lunchroom of the plant shortly before 
the election when Mr. Himes talked to the employees? A. Yes. 

Q. Now Iam speaking about a meeting fairly close to the 
election. Do you remember? Was that the day before or two days 
before, or what is your best memory on that? A. I think that was 
about the day before. | 

Q. Were you present at that time? A. Yes. 

Q. Did you hear what Mr. Himes said at that meeting? A. Iam 
sure I don't remember everything. | 

Q. Did he threaten to discontinue the Christmas Bonus: if the 
Union won? A. That I didn't understand if he said it at all. 


* * * * * | 

ROSE CARTWRIGHT 

was called as a witness by and on behalf of the Respondent, and having 
| 


been first duly sworn, was examined and testified as follows: 
| 
DIRECT EXAMINATION | 


Q. (By Mr. Wiedemann) What is your address? A. Route 
1, Box 284, Winneconne. 


Q. What is your occupation? A. Wagner Industrial in 
Winneconne. | 
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Q. You work for Wagner in Winneconne? A. Yes. 

Q. How long have you worked for Wagner in Winneconne? 
A. A year and four months. 

Q. And what type of work do you do now? A. Most of the time 
I am packing panels. 

Q. How about last -- not last, but how about August and September 
of 1964, what was your workthen? A. Probably the same, packing 
panels. 

Q. Do you remember when the National Labor Relations Board 
conducted an election in the plant in September of 1964? A. Yes. 

* * * * * 

Q. Were you present prior to the election, going back again to 
September of 1964: Were you present on the day or so before the elec- 
tion when Mr. Himes talked to employees in the lunchroom ? A. Yes. 

Q. Did you hear Mr. Himes talk that day? A. Yes. 

MR. MILLER: Objection -- same basis. 

TRIAL EXAMINER: Overruled. 

Q. (By Mr. Wiedemann) Did Mr. Himes say he would discontinue 
the Christmas Bonus if the Union won the election? A. (No response). 

MR. MILLER: Objection. It's leading. 

THE WITNESS: No. 

TRIAL EXAMINER: Overruled. 

* bd * 

128 DON PINNOW 
was called as a witness by and on behalf of the Respondent, and having 
129 been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


Q. (By Mr. Wiedemann) Would you give me your address, please ? 


A. Yes. Box 44, Winneconne. 
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What is your occupation? A. Forklifter. 
For who? A. Wagner. 


. Over at Winneconne? A. Yes. | 
Q. How long have you worked for Wagner? A. About two 


half years. 
* * 
BY MR. WIEDEMANN: | 
Q. Now, were you present at any of these talks that Mr. Himes gave 
to employees before the vote -- before the election? A. Yes, I was. 
MR. MILLER: Objection on the same basis as previously stated. 
TRIAL EXAMINER: Very well. Overruled. 
BY MR. WIEDEMANN: 
Q. How many did you attend of those? A. Two of them. 
Q. 'Two of them"; Was one of them shortly before the election? 
A. Yes | 
Q. How about the one -- the other one: How much before the election 
was that? A. About a week or a week and a half. | 
Q. At this first meeting, do you recall whether or not Mr. ‘Himes 
discussed the Union cards at all? A. Yes, he mentioned them. 
Q. Do you recall what he said about them? A. Well one thing I 
remember he said that if you signed the card and you want to withdraw 


your name you would have to write a letter and send it somewhere, but the 
rest I don't recall. | 
Q. Do you remember any of the employees speaking up and saying 
anything after Mr. Himes talked about the cards, or while he was talking 
about the cards? A. Is that question directed to the cards? | 
Q. Yes, to the cards. <A. Well, there is just hearsay. 


Q. I don't want hearsay. I want to know whether any employee in the 
audience spoke up and said anything about the cards in this first meeting? 
A. Not that I recall. | 

Q. You don't recall? <A. No. : 

Q. Now going to this meeting that Mr. Himes held with the employees 


on the -- what was it, the day before the election? A. Yes. 
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Q. The second meeting -- did Mr. Himes say that the Christmas 
Bonus was going to be discontinued if the Union won? A. (No response. ) 

MR. MILLER: Objection. That is leading. 

TRIAL EXAMINER: Overruled. 

BY MR. WIEDEMANN: 

Q. Did he? A. No. 

cd * * * 

CROSS-EXAMINATION 

BY MR. MILLER: 

Q. When you say mo" to that last question you mean you don't recall 
him saying that? A. No he did not say it. 

* * * * * 

137 TRIAL EXAMINER: All right gentlemen, pack on the record. 

The record reveals that a question has been raised as to why the 
witness Donald Amundson didn't testify in the Hearing on Objections con- 
ducted by the Hearing Officer on March 9th, 1965, and the representation . 
case that preceded this hearing. 

138 While Iam not sure that I understand all there is to know about this 
particular witness's connection with the case, or whether or not even his 
testimony may be relevant or competent, I think rather than take a chance 


on letting any misimpression prevail, and there is significant testimony 


not offered, 1am going to call the witness as my witness and ask him some 


questions and counsel at this point can make any objection to this procedure 
that they care to make in the record. If the witness testifies all counsel 
will have a right to cross-examine him and he will not be deemed as a 
witness of either the General Counsel or of Respondent. 

Now I propose to swear the witness now and ask him a few questions 
that seem to me most relevant from the hurried examination I have made 
of the record. 

MR. MILLER: I have an objection on the basis that he has previous- 
ly stated, and it is the position of Counsel for General Counsel that all the 
factual issues have been determined and this is not newly discovered or 


previously unavailable evidence. 
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TRIAL EXAMINER: Very well. I have ruled on that with respect to 
other matters and overruled that objection. I will overrule it in this connec- 
tion also. | 

Anything more from counsel at this point? Then will you come forward, 

Mr. Amundson and be sworn? | 

DONALD AMUNDSON 
was Called as a witness by and on behalf of the Trial Examiner, and having 
been first duly sworn, was examined and testified as follows: 
BY THE TRIAL EXAMINER: 
Q. Will you please state your name for the record? A. Donald. 

Q. And your lastname? A. Amundson. | 

Q. And your address? A. Southwest Main Street, Box 74, Winneconne, 
Wisconsin. | 

Q. You are employed at the office of Wagner Industrial Products 
Company, aren't you? A. Yes, sir. | 

Q. How long have you workedthere? A. Approximately five years. 

Q. Steadily from this date back five years? A. Yes. | 

Q. And you knew that an effort was being made in 1964 to organize 
the plant for the Steelworkers? A. Yes. 


Q. You visited with various people in the plant about the Union, and 


various Union people visited with you, is that right? A. I dicn't visit 
them about the Union. They visited me. 

Q. Isee. You made a statement I believe concerning the Union’ s 
effort to organize the plant for the Labor Board Office in Milwaukee? A. 
Yes. | 

Q. But, you haven't testified in any proceeding in connection with 
the Union's organization up to now, have you? A. No. 


| 
i 
Q. You haven't been sworn as a witness? A. No. 
Q. Until now? A. No. 
Q. Ibelieve you did attend a hearing which was conducted in March 


of 1965 concerning the Union election, is that right? A. (No response. ) 
Q. Did you attend a hearing? Were you present? A. Yes. 
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Q. Where was that held? In what city? A. Winneconne and Oshkosh. 

Q. You attended two hearings? A. Yes. They had one in Winneconne 
and one up here in Oshkosh. 

Q. At Winneconne you sat in the room as the witnesses told their 


story as to what happened? A. Yes. 
Q. And there did you hear all the testimony given by Mr. -- off the 


record. 

(Discussion off the record.) 

TRIAL EXAMINER: That was Harry Duesterhoeft. 

BY THE TRIAL EXAMINER: 

Q. Did you hear Mr. Duesterhoeft testify in that hearing? A. Yes. 

Q. You sat and listened through his testimony? A. Yes. 

Q. Had you been told that you might be called as a witness? <A. Yes, 
I might be. 

Q. Yes. Did you hear Mr. Duesterhoeft testify there in that hearing 
that Mr. Lee told him that if the Union came in the pulley line and the heat- 
ing element line were going to be moved out, and that you were present in 
the conversation where this is supposed to have been said? A. No, I 
wasn't present. 

Q. Did you hear Mr. Duesterhoeft say that Mr. Lee said this ata 
time when you were present? A. (No response.) 

Q. Now you have told me you weren't present? <A. Well, I was 
present at the time, but I didn't hear what he said. 

Q. You didn't hear Mr. Lee say that? A. No. 

Q. Iam asking younow. This isa little bit confusing, but Iam ask- 
ing you now did you hear Mr. Duesterhoeft testify at the hearing ? 

A. Yes. 

Q. (Continuing) ... that Mr. Lee said that? A. Yes, he did. 

Q. You heard him testify to that? A. Yes. 

Q. And at that statement did he testify that you were present in that 
group where that was said? A. Yes. 

Q. And now your testimony is that Mr. Lee didn't say that? A. No. 
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MR. MILLER: I will object. That isn't his testimony. 

TRIAL EXAMINER: Oh, I misunderstood. 

MR. MILLER: His testimony if Iam not mistaken was that he did 
not recall or did not hear Mr. Lee state that. 

BY THE TRIAL EXAMINER: 

Q. Well, will you tell us? You were present at about the time and 
place that Mr. Duesterhoeft said you were in a group, is that right? A. 
Yes. | 

Q. And Mr. Lee was in that group? A. Yes, he was in, the group. 


Q. He was inthe group? A. Yes. | 
Q. But, in all the conversation you heard at that time and place, you 
didn't hear Mr. Lee say anything about pulling out the heating element line 


or pulley line? A. No. 

Q. Did you hear him say anything that involved those two lines at 
all? A. No, sir. | 

Q. Who else was in that group when this was supposed to have been 
said? A. Mr. Domke, and Harry Duesterhoeft, and Lee. | 

Q. And you? A. Well, he put it I was in the group. I wasn't 
actually standing over by them. | 

Q. You weren't? A. No. 

Q. Were you involved in the conversation? A. No. 

Q. You didn't say anything? <A. No. 

Q. Then you might say you weren't in the group? You spa 
present? A. No, I wasn't present in the group. 

Q. Well, how far were the other three men from you? A. Well, 
approximately from me to that flag away. 

Q. And how long did this conversation go on between the three ? 
A. Not more than ten minutes. : 

Q. Then did you hear Mr. Duesterhoeft say in the hearing when he 
was on the witness stand that if the Union came in the Wagner Plant that a 
new machine for making Chrysler Station Wagon Panels -- ? A. (No 
response. ) 


MR. SONNEMANN: May I? 

TRIAL EXAMINER: Yes. 

MR. SONNEMANN: May I interject here just for the purpose of 
correcting? I think what the Examiner said -- I think you said Mr. Duester- 
hoeft. I think you meant Mr. Lee. 

MR. WIEDEMANN: No. He asked about Mr. Duesterhoeft's testimony. 

MR. SONNEMANN: Forgive me. Thank you very much. 

TRIAL EXAMINER: I really need help on this area. That's all right. 
Let me start over to get this straight. 

BY THE TRIAL EXAMINER: 

Q. When you were down at the hearing listening to Mr. Duesterhoeft 
testifying, did you hear him say that Mr. Lee said at a certain time and place 
where you were present that the Wagner Company wanted to put in a new 

machine for making Chrysler Panels for station wagons, but if the 
Union came in this machine would not be brought into the plant: Now the 


question is did you hear Mr. Duesterhoeft testify to that? A. Yes, I did. 
Q. You heard him testify to that? A. Yes. 
Q. Did he then testify that you were in the group? <A. Yes. 
Q. Were you able to identify the time and place he talked about so as 


to decide whether or not you were in such a group? A. Well it was right 
up by our line. 

Q. And were you in the group that was having this conversation that 
he was testifying about? A. No. 

Q. You were not? A. No. 

Q. He said you were there, isn't that right? A. Well, I was there, 
but I wasn't that close. 

Q. Is this the same conversation that the pulley line -- in reference 
to the pulley line that this reference was made? Do youknow? A. I don't 
understand the question. 

Q. Where Mr. Duesterhoeft spoke of this conversation about the 
Chrysler Machine not coming in if the Union did, was he referring to the 
same group and same conversation about which he ‘testified concerning the 
pulley line and the other line? Was this all supposed to have been in one 
conversation? A. Yes. 
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Q. It all ranged to the same conversation? A. Yes. : 


Q. And again, were you some distance away from the other three 
men? A. Yes. | 


Q. And you were not participating in that converses Sones A. No, 


sir. I was working at that point. 

Q. Did you hear Mr. Lee say anything about the Chrysler Machine 
not coming in if the Union did? A. No, I didn't. 

Q. Well, could you hear these men -- what they were saying? A. 
Well, I could hear then, but I wasn’t paying any attention to them. rae 

TRIAL EXAMINER: Now off the record. 

(Discussion off the record. ) 

BY THE TRIAL EXAMINER: | 

Q. Now on this same occasion as this hearing where you were pre- 


sent and hearing Mr. Duesterhoeft testify -- ? 
TRIAL EXAMINER: (Continuing) If I may make an off- the- record 
statement, why don't we just call Mr. Duesterhoeft Harry ? a don't we? 
I forget his name from one question to the next. 
MR. SONNEMANN: In the event you would like any canned peas or 
corn at a discount, we can arrange to have Harry supply them. 
TRIAL EXAMINER: Off the record. : 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. | 
BY THE TRIAL EXAMINER: Did you hear him say that this conver- 
sation lasted oh, from a half hour to an hour, or about an hour I would say, 


but it was getting busy so I went off and then they stood and talked to them- 
selves and then I went back to them again, and that this group to which he 
was referring consisted of you and Mr. Domke and the witness except as 
he moved away? Did you hear that testimony? A. (No response. ) 

Q. Or -- do you remember about that? A. (No response. ) 

Q. Now here in the record it is revealed that he said that you and 
Domke and he himself stood and talked with Corky Lee about a half hour 
to an hour -- about an hour I would say: Did you hear him testify to that? 

A. Yes. | 
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Q. Ibelieve from your previous testimony you say you didn't stand -- 


you weren't involved in any such conversation? A. No. 


Q. You were some distance off, as you say, working all the time? 
A. Yes. 

Q. Did you see these other man stand there for an hour or a half 
hour? <A. Not that long, no. 

* * 

BY MR. SONNEMANN: 

Q. Donald, you attended the hearing in Winneconne? A. Yes. 

Q. Then later on the hearing in Oshkosh -- right? A. Yes. 

Q. And the hearing in Oshkosh ran pretty late in the day, you remem- 
ber that, don't you? A. Yes, I do. 

Q. Isthatright? A. Yes. 

Q. And towards the end of the hearing I asked for a recess and spoke 
to you in the hall, didn't I? A. Yes. 

Q. Do you remember that? A. Yes. 

Q. I talked to you before, hadn'tI? A. Yes. 

Q. You discussed what had gone on, you andI? A. Yes. 

Q. Inever told you to tell anything but the truth, didI? A. Yes. 

Q. Isn't that right? A. Yes. 

Q. And you were pretty -- you were nervous that last day, weren't 
you? A. Idon't know. I may have been. 

Q@. You are a little nervous now, aren't you? A. Not now, no. 

Q. You were then. Iasked you what Harry had said was substantially 

150 true as far as you can remember: Do you remember that question, 

and do you remember me asking you that? A. Yes. 

Q. And you said that it was substantially true, but you didn't hear 
everything that went on because of the noise, is that right? A. Yes. 

Q. Isn't that true? A. Yes. 

Q. The machinery was running -- right? A. Yes. 

TRIAL EXAMINER: One machine was running. 

MR. SONNEMANN: Yes, "one machine was running." 


BY MR. SONNEMANN: 
Q. You sort of worked with that gang, and you worked with Harry 


and Domke, and you were in that working group -- right? A. Yes, I was 


in the working group, yes. 
Q. That day when Corky Lee was there, Corky was talking more to 
Harry than to Domke rather than to you, is that right? A. Yes. 
Q. You saw them and you were nearby and you kept on working -- 
right? A. Yes. | 
Q. You didn't hear everything that was said? A. No, sir. 
Q. You heard a few words once in a while, isn't that true? A. Yes. 
@. And when I took you out at the hearing in Oshkosh, that is what 
you told me that you didn't hear everything that went on, isn't that right? 
A. Not everything. : 
Isn't that correct? A. Right. 
And I told you, "Well I guess we won't need you, " tent that true? 


i 
I said, 'We won't use you"? A. Yes. 


That was late in the day on the last day of the hearing here in 
Oshkosh, isn't that correct? A. Yes. 

* * * 

BY MR. WIEDEMANN: 

Q. I think he said this, but let's go back to Harry's testimony: 

He testified there were two meetings, conversations, between Lee 
and Duesterhoeft that lasted from a half hour toan hour. Do you remember 
him testifying to that in Winneconne in the hearing? A. Yes. 

Q. Now how long -- you seem to recall one time where there were 
a group of fellows talking, and you went from there to the flag (indicating) 
away working and they were talking: Now how long was Lee there on that 
particular time? A. Not any more than five-ten minutes. | 

Q. And do you remember any time in this pre- -election period when 
he was there between a half hour andan hour? A. (No response. ) 

Q. Ican't hear you. A. Not unless they were checking their jigs 


| 
or something, and something was wrong with their machines. 
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Q. If something was wrong, would you be working on it? A. To 


help them get it fixed. 
Q. As far as standing and having conversation, do you remember 
him being there during this period as far as a half hour? A. No. 


* * * * * 


Basement Assembly Room | 
Winnebago County CEES 
Oshkosh, Wisconsin 
Thursday, October 21, 1965 | | 


* * * i 
DOROTHY MARINE | 
was called as a witness by and on behalf of the Respondent, and naving 
been first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. WIEDEMANN: | 
Q. What is your address, Mrs. Marine? A. 106 South Fourth 


Street, Winneconne. 


What is your occupation? A. Stringer. ! 


Q. 
Q. For what company? A. Wagner Industrial Products Company. 
Q. 
Q. 


In Winneconne? A. In Winneconne. : 
What type of work were you doing in August and Serteries of 
1964? A. '647 I have always been a Stringer. 
Q. How long have you worked for Wagner at Winneconne? A. I 
was off from -- took a leave of absence for I believe eight montis. Out- 
side of that I've been there eight years. 
Q. So you worked for the predecessor, the former owners as well 
as Wagner? A. I did, I did. | 
Q. Was this -- were you actively in work in August and September 
of 1964, or were you on leave then? When did you leave, that is what I 
am getting at? A. I came back to work in September of last year, sol 
was back -- I didn't come back until September. | 
@. September of '642 A. "September of '64.” | 
Q. Do you recall a time when the National Labor Relations Board 
conducted an election in the plant? A. Yes. | 
Q. You were there then? A. I was there. : 
Q. And were you there for some period of time prior to the elec- 
| 


tion? A. Not too long I don't believe so, sir. 

* * * *x | 
! 
| 
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Q. Before the election now, do you remember Mr. Himes meet- 


ing with employees in the lunchroom of the plant to discuss the Union 
situation? A. I do, yes. 

Q. How many of those meetings can you remember attending? 

A. Just two. 

Q. And with respect to the election, how close was the second one 
to the election? A. Oh, dear‘ 

Q. Howclose? A. (No response.) 

* * * * * 

Q. (By Mr. Wiedemann) I was trying to get some memory of you 
with relation to the election. A. I don't remember. 

Q. You remember two of them before the election? A. Yes. 

Q. Now at the first of these two meetings, did Mr. Himes discuss 
the subject of Union cards at all? A. Yes, I believe so. 

Q. Do you remember what he said about them? A. He had told 
us that if we had signed those cards that they were actually -- what? 
Identification that the’ Union -- that we were to go into the Union, or that 
the cards could be used against us if we had signed them. 

* * * * * 

Q. (By Mr. Wiedemann) Now at the second of these two meetings 
that was held by Mr. Himes, did he say anything about Christmas Bonuses ? 
A. No, ke did not. 

Q. Did he say Christmas Bonuses would be discontinued if the Un- 
ion won? A. No, he did not. 

Q. Did he say the Company would stop running its business if the 
Union won? A. No, he did not. 

* * * cd 
CROSS EXAMINATION 
BY MR. SONNEMANN: 
* * * * * 

Q. Mrs. Marine, your memory is a little hazy: Your memory is a 

little hazy as to how close to the last election the last meeting was? A. Yes. 
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Q. Do you recall how long the meeting lasted? A. Just few 


minutes. Say ten - fifteen minutes. 
Q. Just a few minutes: Do you remember what time of the day it 
was? A. No. | 
Q. You don't remember that? A. Yes, Ido. Oneo sclocks in the 
afternoon because I had to come back. 


Q. It was at one o'clock in the afternoon? A. Iam almost sure. 

Q. And this was the last meeting? A. I just don't remember . I 
don't remember. | 

Q. What subjects were discussed at that meeting? A. (No response.) 

Q. May I suggest you don't remember, isn't that true? A. Well, it 
was some time ago. | 

Q. You don't remember, isn't that correct? A. I don't remember 
really just exactly what was said. | 

Q. You don't even remember what subjects were discussed other 
than the forthcoming election, do you quite frankly? A. The election was 
discussed to a certain extent because he did not tell us that the factory 
was going to move out if we signed a card, or even if we joined the Union. 

Q. But, the actual topics you don't know what was said in that last 
meeting? A. No, sir, I don't. | 

Q. Was anything said about Christmas Bonuses? A. No, sir. 

Q. Wasn't the subject brought up at all? A. No. 

Q. Now you have been keeping in mind your lack of certainty about 


this. Are you absolutely certain about this fact that it was not discussed ? 
A. Idon't remember Mr. Himes ever saying anything about a Christmas 
Bonus to us. | 

Q. That is the situation. You don't remember anything about that, 
isn't that right? A. If the man had been speaking to me as you are speak- 
ing to me, don't you think I would have remembered ? : 

Q. Well, you don't remember, isn't that right? A. That's right. 


* * * * * 


G. C. EXHIBIT NO. 1(1) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTIETH REGION 


WAGNER INDUSTRIAL PRODUCTS 
COMPANY, INC. 


and Case No. 30-CA-183 


UNITED STEELWORKERS OF AMERICA, 
AFL-CIO, DISTRICT #32 


EXCERPTS FROM 
ANSWER TO COMPLAINT 


* * * * * 


6. As to paragraph 7 of the Complaint, denies having knowledge 
or information sufficient to form a belief as tothe truth of the Union's 
majority status on or about August 14, 1964, or at any time thereafter, 
and alleges that in the National Labor Relations Board election of Sep- 
tember 23, 1964, a substantial majority of employees in the appropriate 
unit voted against representation by the Union. 


* * * * * 


/s/ Herbert P. Wiedemann 
Attorney for 

Wagner Industrial Products 
Company, Inc. 


Address: 735 North Water Street 
Milwaukee, Wisconsin 53202 


[Certificate of Service] 


WAGNER INDUSTRIAL PRODUCTS COMPANY, INC. 
Division of E. R. Wagner Manufacturing Co. 
4611 NORTH THIRTY-SECOND STREET 
MILWAUKEE 9, WISCONSIN, U.S. A. UPTOWN 1-5080 


September 14, 1964 


Dear Winnie: 


Next week, on September 23, an election will be held to de+ 
cide whether the United Steelworkers will have bargaining rights 
in our company. The details are all explained in the official no-' 
tices prepared by the National Labor Relations Board and posted 
in the plant. 
| 
This will be a secret ballot and no one but you will know how 
you vote. Even if you signed one of the cards the union passed out, 
you are still free to vote against the union. Your vote is complete- 
ly in your own hands. | 
| 
In considering the choice you will make, I would like you to 
know that the company is definitely opposed to unionization at Win- 
neconne. We do not believe that an outside organization is either 
necessary or desirable, and I want to explain why. | 


We realize that the Steelworkers have probably made their 
usual promises of big wage increases and all sorts of new benefits 
in exchange for your vote. Of course, a union can promise almost 
anything — but promises are cheap. 


Employees voting in this kind of election sometimes mistaken- 
ly assume that a union victory is bound to mean higher wages and 
benefits. Nothing could be further from the truth. Under the law, 
an employer is not required even to continue in effect its existing 
benefits if a union wins. Bargaining starts from scratch. What 
wages and conditions will prevail thereafter depends on what the 
employer is willing to give. Our company most certainly will not 
agree, merely because there is a union, to raise our costs out of 
line with our competition. Our aim is to make the Winneconne | 
plant a stable operation with good, steady employment, and this; 
goal we would not jeopardize. 


The only way a union can attempt to force concessions from 
an unwilling employer is to strike. If you vote for a union, you | 
must be ready to accept the serious possibility of a strike. And in 
a strike there is no guarantee of success. Too often a strike re- 
sults only in hard feelings and ill will — things which are out of 
place in a community like Winneconne. 
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A strike, of course, is hardest on the employee and his family. 
Strikers cannot collect unemployment compensation. Bills and finan- 
cial headaches pile up. 


Probably you will be told that only the membership will decide 
whether or not the union will strike. This can be the cruelest hoax 
of all. Many strikes are called against the wishes of the workers in 
the plant involved. 


Strike losses are not the only adversity an employee faces un- 
der a union shop.’ He also loses his identity, his individual freedom 
and the right to speak for himself. The union will attempt to extend 
its influence and control even into his personal affairs. The union 
or its officials may even attempt to dictate the members' political 
beliefs and actions. Be sure that you really want to surrender your- 
self and your destiny to the domination and control of paid union 
agents before you decide to vote the union in. 


It is only in theory that a union is run by its membership. In 
actual practice, the paid union officials and a few of the more radical 
members determine the policy and action for all. And there is usual- 
ly bickering and agitation caused by power struggles for control. The 
paid agents are interested in keeping themselves on the payroll and 
most of their action is dictated by self interest. 


These are some of the reasons why we believe you should vote 
NO on September 23. Our company is not a big, impersonal giant like 
U. S. Steel Corporation which you can deal with only by succumbing 
to another big, impersonal giant like the Steelworkers Union. 


We have not been in Winneconne too long, perhaps not long enough 
for you to feel really at home with us yet. I think, however, that by 
now you know that our policy is to give our employees personal con- 
sideration. I think you know that I am always available to listen to 
your problems and complaints. 


We reaiize that we have not performed miracles and that we 
have our faults, but we are trying to do our best. I sincerely believe 
that our friendly and peaceful relationships will be better maintained 
without intervention of a union and that we can accomplish more for 
the mutual benefit of the company and the employees without interfer- 
ence from a union, and that our employees will find only disappoint- 
ment and disillusionment in unionization by the Steelworkers. 


While the grass may seem greener on the other side of the 
street, when you get there you usually find it is only an illusion. 
Please look before you leap. 


Sincerely, 


/s/ John M. Himes 
Vice President in Charge of 
Manufacturing 
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Before: Charles Orlove, Esq. 
Hearing Officer 


HEARING OFFICER'S REPORT ON 
HEARING ON OBJECTIONS 


I. Background | 


This proceeding, will all parties represented, was heard before 


me on March 9, 1965 in Winneconne, Wisconsin and on March 26, 1965 
in Oshkosh, Wisconsin, pursuant to the direction of the National Labor 
Relations Board, dated February 2, 1965, and Notice of Hearing on Ob- 
jections issued by the Regional Director for the Thirtieth Region, dated 
| 
February 5, 1965. The hearing was held for the limited purpose of re- 
solving the issues raised by the Petitioner in its Objections No. 2, 4, 5, 
6, and 10 to the conduct affecting the results of the election, conducted 
under the supervision of the Regional Director on September 23, 1964. 


150 


The results of the election disclose that out of 64 valid votes cast, 
25 were for the Petitioner, 38 were against the Petitioner, and 1 was 
challenged. On September 25, 1964, Petitioner filed timely objections 
to the conduct affecting the results of the election, copies of which were 
duly and timely served upon the Employer. The Regional Director in- 
vestigated the objections and on November 16, 1964, issued and served 
upon the parties his Report on Objections, in which it was recommended 
that Objections No. 1, 3, 7 and 8 be overruled, that Objections No. 2, 4, 

5, 6, and 10 be sustained and that the election conducted on September 23, 
1964, be set aside. Inasmuch as Objection No. 9 appeared to be a com- 
pilation of the previous objections, he made no further recommendation 
with respect thereto. 

On December 2, 1964, the Employer filed exceptions to the Regional 
Director's recommendations with respect to Objections No. 2, 4, 5, 6, and 
10. The Employer requested that the Board either reject said recommen- 
dations on the basis that they represent an incorrect application of the 
law, or, in the alternative, order the matter submitted to hearing on the 
basis that substantial and material issues of fact have been raised which 
can only be resolved by such hearing. The Board Order directing this 
hearing followed on February 2, 1965, further ordering that the hearing 
officer, designated for the purpose of conducting such hearing, prepare 
and cause to be served upon the parties a report containing resolutions 
of the credibility of witnesses, findings of fact, and recommendations to 


the Board as to the disposition of the issues. 
Il. Preliminary Issue 


During the course of this hearing, the Employer raised an a 
tion to the introduction of evidence occurring prior to August 22, 1964, ~ 
the date specified by Petitioner in its Objections to Conduct Affecting 
Results of Election. ‘The undersigned reserved ruling on this objection, 


1/ : . é are 
-/ All dates hereinafter will refer to 1964 unless otherwise specified. 
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permitting Petitioner to introduce this evidence and further permitting 


Employer to rebute said evidence without prejudice to its objection. 

The undersigned takes administrative notice of the fact that the 
petition herein was filed on August 13. The undersigned further takes 
administrative notice of the Regional Director's Report on Objections 
wherein he considered evidence occurring subsequent to August | 13 and 
prior to the date specified by Petitioner in its Objections to Conduct Af- 
fecting Results of Election. It is clear that the Regional Director prop- 
erly considered this evidence, International Shoe Company, 123 NLRB 
682, albeit it took place before the date specified by Petitioner in its ob- 
jections, and it is likewise clear that this evidence was within the period 
which objectionable conduct can be raised, Ideal Electric and Manufactur- 

ing Company, 134 NLRB 1275; Goodyear Tire and Rubber Company 138 
NLRB 453. This matter, having been properly considered by the Regional 
Director, and the Board in its consideration of the Employer's exceptions, 
is properly within the ambit of this hearing, and I hereby overrule the ob- 
jection of the Employer to the introduction of evidence occurring prior to 
August 22, but only insofar as it does not precede the date of the filing of 
the petition herein. | 


I. Findings of Fact 

Objection No. 2 — Interrogating employees concerning their union sympa- 

thies and activities. | 

Objection No. 6 — The Employer, through its top management representa - 

tive and through other representatives of management, interrogated em - 

ployees individually and through mass meetings, which the employees 

were required to attend, coerced employees into voting "no union” and 

made extravagant, false and defamatory statements against the Union, 

and demanded that employees vote against the Union. | 
Because the allegation in Objection No. 2 is essentially included 


in that of Objection No. 6, both shall be considered together. 
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Employee Winnie Larson testified that she attended an election 
conference in Milwaukee around August 21, as a result of the petition 
filed herein and on the next day, she was approached by Clifford Fiene. 2/ 
According to Larson, Fiene asked "how we came out’ and Larson re- 
plied that she would have like the election sooner. Fiene stated, ‘You 
understand, I am against the Union," and Larson replied that Fiene had 
to be, but he could think what he wanted. Fiene admitted asking Larson 
how things went the previous day, but he had no recollection of stating 
his opposition to the Union. From my observation of the witnesses, in- 
cluding their testimony on other matters discussed hereafter, it seems 
likely and I find that Fiene did state his personal opposition to the Union. 

Employee Robert Weeks testified that three days prior to the elec- 
tion, Fiene asked what he thought about the Union. Weeks replied he felt 
the Union would bring higher wages. Fiene stated that the Company had 
just started and was doing all that it could. Weeks also testified that 
Fiene said Weeks would be the first laid off if the Union came in. Weeks 
admitted, upon cross-examination, that Fiene also told him to go home 
and think about how to vote and to vote how he (Weeks) felt was right. 
Fiene admitted this conversation essentially as related by Weeks, but 
denied saying that Weeks would be laid off if the Union came in. Fiene 
explained that he and Weeks were discussing the Union and Fiene, by 
way of example, told Weeks that if normal seniority provisions are ap- 
plied, Weeks would be laid off first, in the event of a layoff, because he 
was newly hired. Fiene's testimony appears to me to be more credible. 
As set forth hereafter, Weeks was 1 of some 20 employees whom Fiene 
spoke to in this same period. Fiene's testimony, which I credit anon, 
described how he answered inquiries and "gripes", free from threats or 


promises. His version .f We eks' conversation, that he explained the 


ay, At the hearing, it was stipulated and I conclude from the testimony 
that Clifford Fiene and Carlton Lee are supervisors within the meaning 
of the Act. 
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seniority provisions, is, therefore, wholly credible. Fiene explained 


how, three to four days prior to the election, he spoke with about twenty 
employees concerning the upcoming election. It appears that Weeks was 
1 of these 20 employees. He approached each employee and asked them 
if he could help them out in any way and if they had any questions to ask 
on the upcoming election. Fiene characterized it as a gripe session. 
In response to his inquiries, the employees asked about better wages 


and working conditions. Fiene's general response was that wages had 
risen since the Company had purchased this plant, new equipment had 
come in, working conditions were as best as the Company could provide 
and things would go slow. Fiene ended each conversation by telling the 
employees to go home and think the matter over and vote as they saw 
fit. In view of Fiene's detailed account of these sessions and the lack 
of Petitioner's evidence to the contrary, I credit Fiene's testimony in 
this regard. | 
Employee Harry Duesterhoeft testified to several conversations 

he had with Carlton Lee, his supervisor at his work station. One occurred 
on September 19, and the other during the week preceding September 19. 
According to Duesterhoeft, both conversations lasted about a half an hour 
or 45 minutes. It appears that during both conversations, there was some 


joking going on about Duesterhoeft's outside activities of selling various 
products, but, without doubt, the subjects of the Union and the upcoming 
election were discussed. There may have been some joking about the 
Union also, but I do not consider that to be of any consequence in making 
my findings herein. Duesterhoeft claims that Lee stated that if the Union 
got in, the Company would move out the pulley line and the heating ele- 
ment line; that a new piece of machinery called the washer would not 
be installed; and that a new machine designed to make parts for Chrysler 
automobiles would not be brought in. Employee David Domke was present 
or nearby during these conversations and he testified that he overheard 
Lee make those statements attributed to him by Duesterhoeft. ! Lee 

| 
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specifically denied making these statements. Also, Duesterhoeft testi- 
fied under cross-examination that Lee said there would no longer be a 
Christmas bonus if the Union got in. Domke, also on cross-examination, 
corroborated this. Duesterhoeft further claims he was told by Lee if 
the Union came in, the Company would cut out overtime. Lee admits 
having spoken to Duesterhoeft about a Christmas bonus, but denies say- 
ing that it would be cut out if the Union got in. Lee also denies stating 
that overtime would cease if the Union got in. Duesterhoeft also recalls 
being told by Lee that if the Union got in, he would have to make his 
quota or his rate. Lee admitted having always told Duesterhoeft that he 
had to make his rate, but Lee was unable to recall if he ever conditioned 
this upon a union victory. 

In considering the credibility of Duesterhoeft - Domke v. Lee, 
there are other matters which must be considered. Both Duesterhoeft 
and Domke testified to the presence of Russell Krueger, a tool and die 
employee apparently not in the voting unit as being at one conversation, 
and John Meinen, a leadman or assistant to Lee, being at the other con- 
versation. Both these individuals, according to Duesterhoeft and Domke, 
expressed their views against unionization in the presence of Lee. There 
is no testimony from Lee about the presence of Krueger and Meinen. 
With the record in this posture, it must be found that Krueger and Meinen 
were, in fact, at the respective conversations. The failure to call these 
men, who might have corroborated Lee's testimony, or given independent 
testimony differing from Petitioner's corroborated testimony, leads me 
to believe that had they testified, their testimony would have been ad- 
verse to the Company. There is also the matter of Duesterhoeft's credi- 
bility in general. There is testimony that Duesterhoeft wore a union but- 
ton and while doing so, he told Jonn Himes, Vice-President in charge of 


manufacturing, that he was not for the Union nor were the passengers in 


his car whom he transported to work. There is also testimony from 


Howard Jorgenson, Production Manager, that Duesterhoeft, prior to this 
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hearing, expressed his hope that the Company win in the hearing. Dues- 
terhoeft was in the hearing when these assertions were made, and al- 
though Petitioner called some witnesses on rebuttal, Duesterhoeft was 
not recalled to deny these assertions. Under the circumstances, they 
must be taken as true and an argument could be made that Duesterhoeft 
is not credible because of these seemingly inconsistant assertions with 
his testimony favoring the Petitioner. However, the undersigned recog- 
nizes that Duesterhoeft was under subpoena and under oath to tell the 
truth. If anything, these assertions attributable to Duesterhoeft strengthen 
rather than weaken his testimony. His testimony appeared to be straight 
forward and honestly given. He was not hesitant nor reluctant to volunteer 
testimony and, as his answers reveal, he gave thorough and complete 
testimony. If, in fact, he favored the Company, or was trying to “play 
both sides of the fence," his testimony would have been perhaps hesitant 
or carefully worded or purposefully vague. The fact that his testimony 
did not have such character reveals its credibility in spite of these prior 
assertions favoring the Company. Further, Duesterhoeft's testimony 
was corroborated by that of Domke. | 

The testimony reveals, as Domke admitted, that he and others 
assaulted the husband of an anti-union employee, Joyce Merkey. Domke, 
obviously, is wholly pro-union, however, his testimony, like Duester- 
hoeft, appeared honestly offered and not exaggerated nor as militant as 
one might expect from an employee who would assault another because of 
his anti-union views. The assault clearly indicates Domke's pro-union 
views, but it does not require discrediting his testimony on that basis 
alone. Lastly, the undersigned was not impressed by Lee's testimony. 
It appeared carefully worded and measured, and in some portions, Lee 
admits speaking to Duesterhoeft about the topics covered, thereby lend- 
ing additional credence to the Duesterhoeft-Domke version. In short, 
the undersigned finds that Lee did speak with Duesterhoeft and other 
employees and made the statements attributed to him by Duesterhoeft 
and Domke. | 
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Domke also testified about a conversation he had with Harold Tag- 
gelmann, Jr. several weeks before the election. Taggelmann is the Super- 
intendent for the Employer at Winneconne. According to Domke, Tag- 
gelmann walked up to him and first engaged in a general conversation 
and then asked what he thought he would get out of the Union and why he 
was wearing a union button. Taggelmann then spoke about how the em- 
ployees would be paying dues and getting nothing out of the Union and 
that the Steelworkers were losing members each year. According to 
Domke, Taggelmann also stated that if the Union got in, the Christmas 
bonus would be taken'away and the pulley line and heating element line 
would be taken out. Taggelmann was called to testify and he denied 
making those statements attributed to him by Domke. The record does 
not reveal, and Taggelmann did not testify, if he had a conversation 
with Domke at all. The record only discloses his denials of those state- 
ments. There is nothing in Taggelmann's demeanor which would lead 
me to discredit him. He appeared forthright and willingly answered 
all questions put to him. In spite of the attack on Domke's credibility, 
as set out above, I chose to credit him on other matters and I do so 
here. I rely mainly upon the fact that the alleged statements by Tag- 
gelmann are of the same character as those attributed in other testi- 
mony to other supervisors, and are of the same character which were 
admittedly made by John Himes in his speech of September 22, which 
will be treated hereafter, e.g. statements such as the Union losing mem - 
bership and paying dues but getting nothing out of it. It is the similarity 
between the statements testified to by Domke and attributed to Taggel- 
mann, denied by the latter, with the statements admittedly made by 


Himes, which persuades me to credit Domke over Taggelmann. [I also 


give weight to Domke's general demeanor, discussed above, which lead 
me to credit his testimony on those matters. 

Much of the record deals with a meeting of all employees on Sep- 
tember 22, the day before the election. In the course of eliciting this 


evidence, the record also reveals testimony about a similar meeting 
held on or about August 7. Because this meeting was prior to the filing 
of the petition herein, I will not consider any of the testimony regarding 
the August 7 meeting for the general legal principles set forth in my 
ruling on Employer's motion set out above. 2 
Concerning the September 22 meeting, the record discloses the 
following undisputed facts. A notice on the bulletin board summoned all 
employees to a meeting held in the Company's lunch room beginning at 
10:30 a.m. The employees were paid for the time spent attending this 
meeting which ended close to 24 hours preceding the holding of the elec- 
tion. All employees attended the meeting and the speaker was John 
Himes, Vice-President in charge of manufacturing. The meeting lasted 
a little less than one hour. | 
Several witnesses called by Petitioner testified about the Septem - 
ber 22 meeting. Their testimony, along with that of John Himes, the 
Company speaker, will be summarized below. i 
Employee Larson recalled Himes stating that those employees 
who signed cards would still have to pay dues, even if the Union did not 
get in. Also, if the Union came in, it could calla strike without taking 
a strike vote. Larson was unable to recall the exact wording, but she 
received the impression from Himes' speech, that if the Union won the 
election, the employees would not received a Christmas bonus . Larson 
specifically recalled Himes speaking about the Employer putting money 
into the factory at Winneconne and if the Union got in, it would not pay 
for the Company to keep a small factory like this one in operation so 
far from the main office. : 
Employee Richard Breitenbach testified that Himes held up a 
pamphlet of the United Steel Workers and expressed how huge the Union 
was and that it could not benefit employees in a small plant. Breiten- 
bach corroborated Larson's testimony of Himes stating that employees 
would be subject to union dues even if the Union did not win the election. 
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Breitenbach, under further examination by the Regional Director's repre- 
sentative, recalled Himes stating that employees should think the mat- 
ter over and when voting, to vote "no." Also, Himes explained how the 
Company had put as much into the plant as it could afford, and if the 
Union got in, the Company could not afford to pay more and consequently, 
it would either move operations elsewhere or cease operations at the 
Winneconne plant. 

Employee Duesterhoeft recalled only Himes stating that the plant 
would be better the way it is, without a union and if a union got in, the 
Company would bargain from scratch. 

Employee Domke recalled Himes holding up the pamphlet and 
talking about the bigness of the Union. Also, Domke testified about 
Himes stating that the Company had a good union at its Milwaukee plant, 
and if the Union got in, it would not pay to have a small plant perform 
the work when it could be done in Milwaukee as cheap. 

Himes testified that prior to the meeting, he contacted his attorney 
and made some notes which he spoke from at the meeting. The notes 
are not in evidence but were used by Himes to refresh his recollection. 


Himes also used two pieces of Petitioner's campaign literature while 


he spoke, refuting certain claims made by Petitioner. One is dated 
September 21, 1964, and the other bears no date but refers to the elec- 
tion being "tomorrow" and it, therefore, appears that this was distri- 


puted on September 22, 1964, sometime before the speech. I deem it 
as significant for credibility purposes that Himes only testified about 
the subjects or topics he discussed at this meeting. He did not explain 
in detail what he said at this meeting. Himes testified as follows: 
I talked regarding the steelworkers, their employment — 
their membership fluctuations, their interest in increasing 
their membership, the fact that contracts must be approved 
in Washington, the illustration of the Meyer strike — 


At another point, he testified: 


The question of economic — economics relative to Milwaukee 
and Winneconne, the fact that they were — any comparison 
between the two, you had to consider the geographical loca- 
tion, one to the other, as well as the economic climate. 


I point these out as illustrative of Himes’ testimony in general, and I 
consider it vague. Himes did specifically deny stating that if the Union 
got in, he would not bargain; that the Union could not get anything for 

the employees that they could not get for themselves; that if the Union 
gets in, the Company would move out; that if the Union got in, there would 


be no Christmas bonus; that employees who signed cards would have to 

pay dues even if the Union did not get in. Himes admits telling the em - 

ployees that if the Union came in, "bargaining would start from scratch." 
Himes was asked by the undersigned what he said with respect 

to the economics of Winneconne. His answer was: : 

That the two product lines, pulleys and elements, wore in 

financial jeopardy and that anything that would put /us in a 


less advantageous financial position would not be helpful 


and that we — it was necessary that something be done to 


improve our competitive position on those product lines. 


In attempting to reconstruct this meeting and determine credibility, 
the undersigned recognizes that each witness’ testimony was not com - 
plete but merely a recollection of the highlights of the meeting. Himes, 
as related above, was only able to relate the subjects he spoke about 
and the general tenor of his statements. It is difficult to understand 
how he could only relate this much of the meeting, yet have a : recollec- 
tion clear enough to deny making certain statements. I am impressed 
also by the witnesses who testified, all of whom were present: while 
the others testified, yet when asked some questions, the answers to 
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which they had already heard, they, in some instances, expressed an 
inability to recall. This indicates an honest desire to testify only to 
those matters which they had an independent recollection of. Upon these 
broad guidelines, I make the following findings of fact. 

Himes, at the meeting of September 22, spoke of the bigness of 
the Petitioner and that they could not benefit employees working in a 
relatively small plant. He spoke of two instances where employees 
represented by unions were fined; in one case, for overproduction and 
in the other, for not attending a union meeting but instead going to 
church. I credit the testimony of Larson and Breitenbach about Himes 
stating that one who signed a membership card for the Petitioner would 
be obligated to pay dues even if the Union lost the election. Undoubtedly, 
Himes spoke of the economic position of the Company in Winneconne; 
the manner in which the Company was investing money in the plant; and 
the feasability of the Winneconne plant continuing to produce goods if 
costs increased to the level of Milwaukee wages. I am sure Himes did 
not say flatly that he would move the plant, or discontinue operations 


or transfer work to Milwaukee, if the Union got in. But Himes, Iam 


equally sure, stated that increased costs would result in less work 
availability at the Winneconne plant and the Union would be demanding 
higher wages. Himes also spoke of the strike weapon and the fact that 
under Federal law there is no requirement that the Union obtain a strike 
vote. Himes admitted saying that bargaining would start from scratch, 
as testified to by Duesterhoeft and it appears that in this connection, 

he may have gotten specific and stated that the Christmas bonus would 
be discontinued and made a subject of bargaining. This reconstruction 
by the undersigned appears to be the most credible from the record and 
is substantiated by Employer's letter of September 14, wherein it said, 
"Under the law, an employer is not required even to continue in effect 
its existing benefits if a union wins." Undoubtedly, more was said at 
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this meeting, as it seems to be agreed that Himes spoke for approximately 
one hour. Obviously, no one could remember all that was said and interest- 
ingly enough, it appears that the speaker was less definite on what he said 
than the listeners. However, on the basis of what could be recalled, I made 
the findings of fact as detailed above. | 


Objection No. 4 — Threatening to move the Employer's plant from Win- 
neconne and Hustisford, Wisconsin, in the event the Employer ‘would be 
required to bargain with the Petitioner or any other union as the collec - 


tive bargaining representative of the employees. 
Any evidence relating to this objection was set forth and credibility 
findings were made under the broader and more general Objection No. 
| 
6. 


Objection No.5 — Sending letters to the employees in the bargaining 
unit which contained overt and veiled threats of reprisals on the part 
of the Employer, including restriction of work, discontinuance of opera- 
tions, layoffs, etc. Said letters also contained unfounded and false alle- 
gations that the Union intended to and would, without regard to any demo- 
cratic principles, require employees to go on strike and cause them to 
sustain substantial wage loss. | 

The objection is directed to two letters prepared and distributed 
by Employer to all its employees. The earliest letter is dated Septem - 
ber 14, 1964, and was mailed to the employees. The other letter is 
dated September 18, 1964, and was handed to the employees at the time 
they each received two pay checks. One pay check was for the full 
amount of the employee's pay less $5.00. The other check was for $5.00 
and the accompanying letter explained that was what the employee's 
check would look like should the Union win the election and succeed in 
having the Company deduct dues from the employees’ wages. | 

There is no dispute as to these facts. The material portions of 
the letters will be treated in the section herein devoted to recommenda- 


| 
tions to the Board. 
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Objection No. 10 — The Employer stated both directly and indirectly 
that the Union was onconcerned with the continuation of operations at 
Winneconne and Hustisford; that the Union would so conduct itself as 
to cause work to be shifted from Winneconne and Hustisford to Milwaukee 
plants of the Company. 

The undersigned finds no evidence in the record which will support 


this objection. 
IV. Recommendations to the Board 


Based upon the findings of fact made hereinabove, and in accordance 
with the Board Order directing this hearing, I make the following recom- 
mendations to the Board concerning Petitioner's objections and Employer's 


exceptions thereto. 
Objections No. 2 and 6 


A. Threats and Interrogation 

These objections, having been considered hereinbefore together, 
shall be so considered here. 

I have credited the testimony of Larson concerning her conversa- 
tion with Fiene on August 23, 1965, and I see nothing objectionable therein. 
Fiene's statements contained no threats if the Union came in, or promises 


of benefit if the Union was rejected. His remark was only in the nature 


of an inquiry, how things came out the previous day. There is nothing 
coercive in that statement, but rather, seems to be one of idle curiosity 


since Fiene knew that Larson was off work the previous day to attend an 
election conference in Milwaukee. Fiene's expression that he is against 
the Union was purely his opinion and in no way had the effect of coercing 
Larson to vote against the Union. 

I find nothing objectionable regarding Fiene's conversations with 
about 20 employees shortly before the election. Except for Weeks' al- 
leged statement by Fiene, which I have not credited, the record contains 
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no threats or promises made by Fiene at these discussions. Memores 
it is the undenied testimony of Fiene that in the past he has engaged em- 
ployees in general grievance or gripe sessions. Also, there is the con- 
firmed testimony of Fiene and Petitioner's witnesses that Fiene told 
employees to vote in the election as they saw fit. The Board has held 
that discussions of this nature do not interfere with the employees" free 


choice ol | 


Having credited Duesterhoeft and Domke rather than Carlton Lee, 
I recommend that the following statements by Lee are threats, which 
sufficiently interfered with the free holding of the election. If the Union 
got in: 
1) the Company would move out the pulley line and heating 
element line, | 
2) that a machine called the washer would not be installed, 
3) anew machine designed to make Chrysler auto parts 
would not be brought in, | 


4) Christmas bonuses would stop, 


5) the Company would cut overtime, and 
6) Duesterhoeft would have to make his quota. | 


These statements are patently coercive. The Employer's wit- 
ness, John Himes, gave convincing testimony concerning the fact that 
the machine called the washer was being rehabilitated and worked on 
prior to the election and was ready for service and actually put in use 
after the election. However, this does not negate nor minimize the 
impact of Lee's statements that the washer would not be installed if 
the Union got in. | 


The Petitioner, in its campaign literature, urged the employees 
not to lend credence to the statements of Lee, and assured the employees 
that the Company would not violate the law ". . . with statements of this 


_3/ Carlton Forge Works, 146 NLRB No. 94 and the cases cited at 
footnote 8 therein. 


kind.” I consider these statements by Lee to be clearly objectionable 
conduct, and not to have lost that character by the Union's assurances 
to the contrary. Viewing the respective positions of the parties, the 
Employer was in a position to effectively threaten and the Union was in 
no position to effectively negate said threats. 
My recommendations are the same with regard to the statements 
of Taggelmann as testified to by Domke, that if the Union got in: 
1) the Christmas bonus would be taken away, and 
2) the pulley line and heating element line would be taken 
out. 
The undersigned, therefore, recommends that upon the basis of 
threats made by responsible Employer supervisors, Objection No. 6 
be sustained, and the election be set aside. 


B. September 22 Speech 


The findings of fact concerning what was said at this meeting 
are set out above and will not be reiterated here, except as is neces- 
sary. I recommend to the Board that two aspects of the speech are 
objectionable and tended to interfere with the free holding of the elec- 
tion. 

First, the economics of the Winneconne plant. Admittedly, Himes 
said that two product lines were in "financial jeopardy" and anything 
which worsened this condition would force the Company "'to improve 
our competitive position on those product lines." In the same speech 
and letters to employees, Himes emphasized the point that the Company 
was small and intimate while the Union was big and impersonal and 
the Union had the financial resources to wage a long strike. The idea 
conveyed to the employes was clearly that the Company would move 
these product lines or suspend their operation if, in any manner, the 
Union brought about increased costs. This idea was approached slowly 
by the letters to the employees and then forcefully delivered home in 
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the September 22 speech. It seemed, from Himes' remarks that a vote 
for the Union meant a vote to have these product lines removed from 
the plant. This circumstance falls within those cases decided by the 
Board in Dal-Tex Optical Company, Inc., 137 NLRB 1782 and Oak 
Manufacturing Company, 141 NLRB 1323. Himes clearly portrayed 
the futility of voting for the Union and made an unbridled choice im- 
possible. | 
Secondly, Himes spoke of "bargaining from scratch" and, as I 
have found, he spoke about the Christmas bonus in this connection, that 
is, that the bonus would be made a subject of bargaining. The recom- 
mendations with respect to bargaining from scratch will be treated in 
the discussion of Objection No. 5, which treats letters containing the 
similar language. : 
Concluding my recommendations for Objections No. 2 and 6,1 
recommend Objection No. 2 be overruled, Objection No. 6 be sustained, 
and the election be set aside on the basis of threats made by Supervisors 
Lee and Taggelmann and by the generally coercive atmosphere created 


by Himes in his September 22 speech. 


Objection No. 4 
My findings with regard to this objection were made under the 
more general Objection No. 6, and I recommend that Objection No. 4 


be overruled since no evidence relates to threats to move the plant 


although, as discussed above, there were threats to discontinue or 


move two product lines. 


I 
Objection No. 5 : 
This objection deals basically with the two letters sent!to em - 
ployees. I have considered these letters as a whole and in conjunction 
| 
with the speech by Himes. I have recommended in Objections No. 2 


and 6 that the letters had contributed to the inhibited atmosphere created 


by the Employer and prevailing at the time of the election. In making 
my recommendations with respect to Objection No. 5, I shall consider 
only two specific aspects of the letters set forth below which arguably 
affected the results of the election. Nothing else contained therein, 

constitute conduct which, per se, is sufficient to affect the free choice 


of employees in this election. 
A. Bargaining Starts From Scratch 


There is no factual dispute that by letter of September 14, 1964, 

the Employer, by Himes, stated: 

Under the law, an employer is not required even to continue 

in effect its existing benefits if a union wins. Bargaining 

starts from scratch. 
Himes admitted saying as much in his speech on September 22. Many 
cases have dealt with similar language and there does not seem to be 
a hard and fast rule. Each case stands on its own facts. A statement 
by the employer that it need not continue existing benefits if the union 
becomes collective bargaining representative, had been held to inter - 
fere with the employees' freedom of choice. Sparkletts Drinking Water 
Corporation, 100 NLRB 1296; Rein Company, 111 NLRB 537. Statements 
of an employer's intention to bargain from scratch have likewise been 
held to not only destroy the laboratoryconditions within which the Board 
must hold its elections, but also to be violative of Section 8(a)(1) of the 
Act. Marsh Supermarkets, Inc., 140 NLRB 899, enfd. 327 F. 2d 109 
C.A. 7, cert. denied 377 U.S. 944; Surprenant Mfg. Co., 144 NLRB 507, 
enfd. __—Si#F. 2d | 58 LRRM 2484 C.A. 6 February 27, 1965; Gen- 


3 


eral Industries Electronics Company, 146 NLRB No. 115. The under- 


signed is not unmindful of the case :ited by Employer, Trent Tube Com- 


pany, 147 NLRB No. 60, which contains a statement in a letter almost 
identical to the statement involved here. In that case the Board found 
no interference with the election. But, since these cases stand or fall 


on their respective facts, I must inquire into those facts. The Board, 
in Trent Tube, considered all the propaganda used by both sides and 
then held, "the Employer's letters could clearly be evaluated by the 
employees as partisan electioneering.” I do not view this case ina 
similar context. When an employer states that he need not continue 

in effect existing benefits, this does not appear to be simply partisan 
electioneering. The employer is not stating his opinion on unionization 
or the advantages or disadvantages of the issue. Rather the Employer 
is expressing his intention to discontinue existing benefits if the union 
gets in, clearly a threat under the Act. The common meaning of the 
words conveys this thought. In the case at hand, Himes brought this 
to his employees’ attention by letter and by the pre-election speech. 
In the speech, as referred to above, Himes referred to the bigness of 
the Petitioner and its heavy demands, the threat of prolonged strikes, 
and bargaining from scratch. Clearly this intention to bargain from 


scratch, when weaved into the entire fabric emphasizes the overall 


futility of voting for the Union. 
The undersigned recommends to the Board that the references 
to existing benefits and bargaining from scratch, by themselves and in 
the context with all the facts, unduly intruded upon the employees" free- 
dom of choice, and in this respect only, Objection No. 5 be sustained. 
| 
B. The $5.00 Deduction From Pay Checks 
Admittedly, the Employer distributed a separate check for $5.00 
along with a campaign letter which described the Employer's action as 


follows: 


If the Union wins, they will demand that we deduct'each month 


a substantial part of your pay and transmit it to them as dues. 
So you can appreciate this fact, we have made such a deduc- 
tion this week. This time you are getting the difference back 
in the separate check enclosed with this letter. If the Union 
wins, you can plan on that amount going to them. 
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In determining this aspect of the Objection under consideration, I 


rely upon the standards enunciated in Montrose Hanger Company, 120 
NLRB 88. 

1. The False or Misleading Nature of the Campaign 

Propaganda 

No evidence was offered concerning the normal dues of the Peti- 
tioner, however, the petitioner in its campaign letter of September 21 
made reference to the Employer's conduct considered herein and did not 
question the amount of the deduction. Assuming, realistically I believe, 
that the Petitioner would have done so if the amount was misleading, I 
find that the $5.00 deduction was not false and misleading. 


2. The Timing of the Distribution 


From the evidence, it appears that September 18, the date of the 
distribution of both checks, was the normal payday before the election. 
I, therefore, find that the timing of the distribution was not calculated 
and did not interfere with the employees’ free choice. 


3. The Means Used to Effect the Distribution 


John Himes personally distributed the checks in question. Although 
Himes testified that he has distributed checks in the past, he was unable 
to recall any specific instance and employees testified that they never 
[saw] him distribute checks before in Winneconne. I find that he never 
distributed checks at the Winneconne plant, but I consider this fact as im- 
material. It is not disputed that Himes visited the Winneconne plant once 
per week and was on a first name basis with many of the employees. Sure - 
ly, his presence in distributing the checks in no way intimidated or coerced 
employees. The fact that employees were compelled to accept and read 
Employer's campaign literature is of no consequence. Geyer Manufactur- 
ing Co., 120 NLRB 208. The literature distributed with the paychecks was 
typical campaign matter and could easily be viewed as such by the employ- 
ees. 
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In conclusion, I recommend that the Employer's act of distributing 
a separate check for the amount of union dues did not interfere with the 


employees' free choice. | 
Objection No. 10 | 


I recommend that Objection 10 be overruled as being unfounded in 


fact. | 
V. Conclusion 


Upon the finding of facts made herein and the discussion dt legal 
principles set out above, the undersigned recommends to the Board that 
Objections No. 2, 4 and 10 be overruled and Objections No. 5 and 6 be 
sustained upon the following grounds: | 


1) Threats as detailed herein, by Supervisors Carlton Lee and 
| 
Harold Taggelmann, Jr., | 


| 
2) The generally coercive atmosphere created by John Himes 


in the September 22 speech, and 
3) The Employer's threat that "bargaining begins from scratch." 
| 


Further, it is recommended by the undersigned that the election herein be 
set aside and the Regional Director order the holding of a new election. 


DATED at Chicago, Illinois, this 23rd day of April, 1965. 
/s/ Charles Orlove 
Hearing Officer 


G. C. EXHIBIT NO. 5 


DECISION AND DIRECTION OF SECOND ELECTION 

Pursuant to a Stipulation for Certification upon Consent Election, 
an election by secret ballot was conducted on September 23, 1964, under 
the direction and supervision of the Regional Director for Region 30, 
among the employees in the stipulated unit described below. At the con- 
clusion of the election, the Regional Director served upon the parties a 
tally of ballots, which showed that, of approximately 66 eligible voters, 
64 cast ballots, of which 25 were for, and 38 against, the Petitioner, and 
1 was challenged. The challenged ballot was not sufficient in number to 
affect the results of the election. Thereafter, the Petitioner filed timely 
objections to conduct affecting the results of the election. 

In accordance with the National Labor Relations Board Rules and 
Regulations, the Regional Director conducted an investigation and, on 
November 16, 1964, issued and duly served upon the parties his Report 
on Objections, in which he recommended that the Board overrule objec- 


tions Nos. 1, 3, 7 and 8, and sustain objections 2, 4, 5, 6 and 10, and set 


aside the election conducted on September 23, 1964. Inasmuch as objec- 


tions No. 9 appeared to be a compilation of the previous objections, he 
made no further recommendation with respect thereto. The Employer 
filed timely exceptions to the Regional Director's recommendations with 
respect to objections 2, 4, 5, 6and 10. Thereafter, on February 2, 1965, 
the Board directed a hearing to resolve the issues raised by the Regional 
Director's recommendations with respect to objections 2, 4, 5, 6, and 10 
and the Employers exceptions thereto. — 
Pursuant to the Board's Order, a hearing was held before Charles 

Orlove, Hearing Officer. All parties appeared and participated and were 


= 


1/ tm the absence of exceptions thereto, the Board adopted, pro forma, 
the Regional Director's recommendation that objections Nos. 1, 3, 7, and 
8 be overruled. In view of the nature of objection No. 9 no ruling was 
made with respect thereto. 


| 

| 
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afforded full opportunity to be heard, to examine and cross -examine wit- 
nesses, and to introduce [evidence | bearing on the issues. | 

On April 23, 1965, the Hearing Officer issued and served upon the 
parties his Hearing Officer's Report on Hearing on Objections, in which 
he recommended that Petitioner's objections No. 2, 4 and 10 be overruled 
and objections No. 5 and 6 be sustained, and that the election herein be 
set aside and a second election be directed. The Employer filed timely 
exceptions to the Hearing Officer's report. : 

Pursuant to the provisions of Section 3(b) of the National Labor Re- 
lations Act, as amended, the Board has delegated its powers in pomeccion 
with this case to a three-member panel. | 


Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the meaning of 
the Act and it will effectuate the purposes of the Act to assert jurisdic- 
tion herein. : 

2. The Petitioner is a labor organization claiming to represent 
certain employees of the Employer. : 

3. A question affecting commerce exists concerning the represen- 
tation of the employees of the Employer within the meaning of Section 
9(c)(1) and Section 2(6) and (7) of the Act. | 

4. In accordance with the stipulation of the parties, we find that 
the following employees of the Employer constitute a unit appropriate for 
the purposes of collective bargaining within the meaning of Section 9(b) 
of the Act: | 

All production and maintenance employees, including truck 
drivers of the Employer at its plant at Winneconne, Wiscon- 
sin, but excluding office clerical employees, professional em - 
ployees, guards and supervisors as defined in the Act. 

5. The Board has reviewed the Hearing Officer's rulings made at 
the Hearing and finds no prejudicial error was committed. The rulings 
are hereby affirmed. The Board has considered the Hearing Officer’ s 


report, the Employer's exceptions thereto, and the entire record in this 
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case, and hereby adopts the Hearing Officer's findings and recommenda- 
tions. 2, Accordingly, as we have sustained objections 5 and 6, we shall 
order that the first election herein be set aside, and that a second election 
be conducted. 

ORDER 


IT IS HEREBY ORDERED that the election conducted herein on 
September 23, 1964, be, and it hereby is, set aside. 


DIRECTION OF SECOND ELECTION 


A second election by secret ballot shall be conducted among the 
employees in the unit found appropriate, at such time as the Regional Di- 
rector deems appropriate. The Regional Director for the thirtieth Region 
shall direct and supervise the election, subject to the Board's Rules and 
Regulations. Eligible'to vote are those in the unit who were employed dur - 
ing the payroll period immediately preceding the date of issuance of the 
Notice of Second Election, including employees who did not work during 
that period because they were ill, on vacation, or temporarily laid off. 
Also eligible are employees engaged in an economic strike which com- 
menced less than 12 months before the election date and who retained 
their status as such during the eligibility period and their replacements. 
Those in the military services of the United States may vote if they ap- 
pear in person at the polls. Ineligible to vote are employees who have 
quit or been discharged for cause since the designated payroll period 
and employees engaged in a strike who have been discharged for cause 


since the commencement thereof, and who have not been rehired or rein- 


stated before the election date, and employees engaged in an economic 


2/ The Employer's exceptions raise no material or substantial issues 
of fact or law which would warrant reversal of the Hearing Officer's find- 
ings and recommendations. In the absence of exceptions thereto, we adopt 
pro forma the Hearing Officer's recommendation that objections No. 2, 4 
and 10 be overruled. 

In agreeing with his colleagues that the election herein be set aside, 
Member Jenkins does not find it necessary to rely upon the Hearing Offi- 
cer's findings and recommendations regarding the Employer's September 
22, 1964, speech or the letter distributed to eligibles aated September 14, 
1964. 
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strike which commenced more than 12 months before the election date 
and who have been permanently replaced. Those eligible shall vote 
whether or not they desire to be represented for collective -bargaining 
purposes by United Steel Workers of America, AFL-CIO, District No. 
32. | 
Dated, Washington, D. C. August 25, 1965. 
/s/ John H. Fanning 
Member 


/s/ Gerald A. Brown 
Member | 
/s/ Howard Jenkins, Jr. | 
Member 


NATIONAL LABOR RELATIONS 
(SEAL) BOARD | 


COMPANY'S EXHIBIT NO. 1 
rN 
* ok OK * OK 
| 


UNITED STEELWORKERS OF AMERICA 
DISTRICT 32 
MILWAUKEE, WIS. 53203 


308 Welch Building 
714 W. Wisconsin Ave, 
| 


September 21, 1964 
| 


To Our Fellow Employees: | 
| 

Last Friday, September 18, the Company handed out checks 
with five dollars deducted for no apparent reason except to show us 
in a realistic fashion the terrific impact of United Steelworker dues. 
We, your United Steelworkers Organizing committee, resent having 
the Company treat us like little children who have to learn the value 
of money. We have worked too long for low wages here at the Win- 
neconne Industrial Products Company not to know how to treat five 
dollars to make it do the work of ten. And, Mr. Himes had better 
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brush up on United Steelworker Policy before he starts spouting 
about their dues. He fails to realize (or maybe he thinks you, his 
workers don't know) that dues will be collected only after the un- 
ion has won a labor agreement with meaningful gains and substan- 
tial improvements in your conditions of work. 


When Mr. Himes Stretched the truth in his recent letters he 
could have known that it would snap back in his face. 


For instance, Mr. Himes said that under the law, the Company 
is not required to even continue existing benefits if the union won; 
that bargaining would start from scratch, and the only way the union 
could possibly win any concessions would be TO CALL A STRIKE 
EVEN THOUGH THE WORKERS DID NOT WISH TO STRIKE. 


These are threatening statements made to coerce you into 
voting against the union on election day. We believe Mr. Himes is 
violating the law by these menacing exaggerations. 


Here we quote from the Department of Labor Bulletin entitled, 
"Federal Labor Laws and agencies": 
Employers are forbidden by law — 
— to interfere with, restrain or coerce employees in the exercise 
of rights guaranteed by section 7 (section 8) (a) (1). 
Examples of such illegal interference: 
Threaten employees with loss of jobs or benefits if they 
should join the union. 
Threatening to close down the plant if a union should be or- 
ganized in it. 
Questioning employees about their union activities or mem- 
bership in such circumstances as will tend to restrain or 
coerce the employees. 
Spying on union gatherings. 


—To refuse to bargain collectively with the representatives chosen 
by a majority of the employees in a group that is appropriate for 
collective bargaining (section 8) (a) (5). 


The possibility of a union forcing a strike onto its members 
is covered by Wisconsin law which prohibits the calling of strikes 
without the members voting on the issue. The Department of Labor 
Bulletin entitled, 'Labor Laws And Their Administration, Bulletin 
#238, has Morris Slavne, Chairman of the Wisconsin Employment 
Relations Board, describing "the engaging in a strike or any con- 


comitant thereof, without a strike vote" as being a union unfair la- 
bor case! 


The recent stock sale by the Company was oversubscribed, 
according to the Milwaukee Sentinel. This indicates that the Com- 
pany is in a very favorable position or the stock would not have had 
any takers 
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| 
Mr. Himes in his letter of September 18, also“said that the: 
United Steelworkers were no magicians and questioned their abil; 
ity. He said that Union policy was made at the top and forced onto 
local employees with little concern for their welfare. Also, he inti- 
mated that special assessments would be levied and members fined 
for exceeding production quotas, and women fined for going to church 
instead of to a union meeting. | 
Mr. Himes is careful not to be specific. If he has knowledge 
of those fines occurring, then he must also know which union was 
involved. We would like to know the who, what, where and when ° 
this juicy little morsel. 
Meanwhile, we must go along with the great United Steelwork- 
ers of America which has a membership of over a million workers. 
The Constitution of this union provides for election of all officers, 
even at the top level, by the membership in a secret ballot vote. | 
Local unions have autonomy in the matter of contract proposals, | 
and the decision as to whether or not to strike. 


In contrast to Mr. Himes; frantic accusations and intimidation 
of workers, we have found the United Steelworkers Representatives 
to be doing an honest job of selling their union without resorting ito 
the above practices. Their confidence in their ability is stressed by 
the fact that they guarantee no dues until a contract is approved. 
Also, they have refrained from condemning the Wagner Industrial 


Products Company. 
| 
We are now more convinced than ever that our future happi- 
ness will be brought about by a higher standard of living because 
of our wisdom in voting for the United Steelworkers of America las 
our bargaining representative on September 23rd. We urge youaall 
to vote for the United Steelworkers of America. | 


Your Steelworker Organizing Committee 


Winnie Larsen Basil Wilson 

Sue Loper Judy McClelland 
Rogene Larsen Leverett Bartow 
Richard Breitenbach Elmer Scharf 
Verna Smith Jim Boatright 
Harland McClelland Angeline Schlaack | 
Corolyn Weeks 


COMPANY'S EXHIBIT NO. 2 


OUR 
OPPORTUNITY: 


WEDNESDAY, SEPTEMBER 23RD IS ELECTION DAY FOR ALL OF US EM- 
PLOYEES WHO WERE HIRED PRIOR TO AND INCLUDING AUGUST 16,1964 
IN THE BARGAINING UNIT, TO DECIDE WHETHER OR NOT WE WANT A 
GREAT UNION, SUCH AS THE UNITED STEELWORKERS TO REPRESENT 
US, AND MAKE IT POSSIBLE FOR ALL EMPLOYEES TO HAVE A VOICE 
ABOUT ALL OF OUR CONDITIONS OF WORK. 


WE, YOUR ORGANIZING COMMITTEE, AFTER CAREFUL 
OBSERVATION, AND INQUIRY INTO THE AFFAIRS OF 
THIS GREAT UNION, URGE ONCE AGAIN ALL EMPLOY- 
EES TO VOTE FOR THE STEELWORKERS TOMORROW. 

WE ARE GOING TO WIN THIS ELECTION, SO_LET'S 
MAKE IT BIG, FOR MORE STRENGTH AT THE BARGAIN- 
ING TABLE: 


YOUR COMMITTEE TOLD YOU, IN OUR LAST LEAFLET, TO BE PRE- 
PARED FOR ALL KINDS OF RUMORS AND COMPANY PROPAGANDA. WE 
REALIZE THE COMPANY DOES NOT WANT A UNION, BUT WE ALSO KNOW 
THAT THE BIG PLANT LOCATED IN MILWAUKEE HAS BEEN BARGAINING 
WITH WAGNER STEELWORKERS FEDERAL LABOR UNION LOCAL NO. 20613 
A.F.L./C.LO., AND INSTEAD OF TALKING ABOUT CORKY LEE, AND SOME 
OF THE STATEMENTS HE HAS MADE ---- SUCH AS 'IF THE UNION GETS 
IN, THE PULLEY LINE & CERAMIC LINE WILL SHUT DOWN, AND ALL 
EMPLOYEES ON THESE JOBS WILL BE LAID OFF.' WE ARE SURE THIS 
COMPANY UNDERSTANDS THE LAW AND WOULD NOT VIOLATE IT WITH 
STATEMENTS OF THIS KIND. WE FEEL THAT CORKY HAS TAKEN THESE 
KINDS OF RUMORS UPON HIMSELF, ANYWAY. --- WE SAY TO HIM AND 
OTHERS, "BALONEY*" 


YOUR COMMITTEE HAS HAD AN OPPORTUNITY TO 

SEE IN BLACK AND WHITE THE AGREEMENT BETWEEN 

THE PARENT COMPANY AND THE WAGNER STEELWORK- 
ERS FEDERAL LABOR UNION, AND THESE FACTS SPEAK 
FOR THEMSELVES! 


YOUR COMMITTEE HAS SEEN PROOF OF WHAT ORGANIZED EMPLOYEES 
GET IN RETURN FOR THEIR LABOR, COMPARED TO THOSE WHO ARE 
NOT ORGANIZED, SUCH AS US. HERE ARE SOME OF THE WAGES AND 
OTHER CONDITIONS OF EMPLOYMENT THE WORKERS AT THE E.R. WAG- 
NER PLANT LOCATED IN MILWAUKEE RECEIVE BECAUSE OF THEIR 
UNION: 


JANITOR : TOOL CRIB ...------ «+ « $2.51 (Min.) 
° TRUCK DRIVERS (Outside) . . $2.66 

TRUCKERS & PACKERS .. $2. LIFT TRUCK OPERATORS . 
INSPECTORS ° MAINTENANCE MEN. . 
FEMALE HELP: FEMALE HELP: 

DRILL PRESSES HAND SPRAYER 

COUNTER SINKERS PAINT LINE 

& WELDERS ......-.- 

AUTO WASHER (Male or 

Female) $2. PRESS OPERATORS (Male) - - $2.36 


THESE ARE JUST A FEW OF THE HOURLY BASE RATES WHICH) THE 
AGREEMENT SHOWS TO BE IN EFFECT. NOW WE KNOW WHY MR. HINES 
FROWNS ON OUR EFFORTS TO ORGANIZE ---- WHY HE DID NOT TELL US 
THE TRUE STORY OF WAGNER AND THEIR RELATIONSHIP WITH THE 
WAGNER STEELWORKERS. NOW, IN ADDITION TO HOURLY RATES THEY 
ALSO HAVE AN INCENTIVE PLAN ON MOST JOBS. LOOK AT THIS ---- 
EIGHT PAID HOLIDAYS IN EFFECT, MAINTENANCE OF MEMBERSHIP 
CHECK OFF UNION DUES, COMMITTEE TO HANDLE GRIEVANCES, EVEN 
TO ARBITRATION IF NECESSARY, SENIORITY RIGHTS, VACATIONS (ONE 
YEAR: ONE WEEK WITH PAY, FIVE YEARS: TWO WEEKS WITH PAY, 
TEN YEARS: 2 WEEKS-2 DAYS, 15 YEARS: THREE WEEKS WITH PAY, 
TWENTY YEARS: 4 WEEKS WITH PAY.) 


INSURANCE — 


| 
MR. R. S. WAGNER, PRESIDENT OF THE E. R. WAGNER MANUFACTUR- 
ING COMPANY, HAD THIS TO SAY WITH REGARDS TO AN ADEQUATE IN- 
SURANCE PROGRAM FOR HIS MILWAUKEE ORGANIZED EMPLOYEES ---- 
™AS WE WANT OUR PRODUCTS TO BE UP TO DATE, WE WANT TO HAVE 
HEALTH PROTECTION THAT IS IN STEP WITH THE TIMES. THAT'S WHY 
THE REALISTIC PROTECTION OF BLUE CROSS-BLUE SHIELD APPEALS 
TO US. IT KEEPS PACE WITH HEALTH CARE COST AND WITH PEOPLE'S 
NEEDS") --- YOUR COMMITTEE AGREES WITH MR. WAGNER, BUT ---- 
WHAT ABOUT US? 
THE WEEKLY ACCIDENT AND SICKNESS BENEFITS 
ARE: FEMALE EMPLOYEES - $40.00 PER WEEK, 
AND MALE EMPLOYEES - $55.00 PER WEEK, PAY- 
ABLE FOR A TERM OF TWENTY-SIX (26) WEEKS 
FOR ANY CONTINUOUS PERIOD OF DISABILITY. 
WHAT ABOUT US? --- WE HAVE SICK PERIODS 
TOO. 


LIFE INSURANCE ONE YEAR EMPLOYMENT --- $1500.00, FIVE 
YEARS --- $2500.00, TEN YEARS --- $3000.00, FIFTEEN YEARS --- 
$3500.00. NOW THE COMPANY PAYS SEVENTY-FIVE (75) PERCENT OF 
THE COST OF THIS INSURANCE PROGRAM. 


*x* *x* * *x* * *x* *x* * 
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THESE ARE SOME OF THE REASONS MR. HINES HAS ATTEMPTED 
TO PERSUADE US NOT TO VOTE FOR THE STEELWORKERS. WE FEEL 
THAT WE NEED THE UNION, AND THESE FACTS, AS WE HAVE SHOWN 
YOU HERE, SHOULD NOT LEAVE ANY DOUBT AS TO WHETHER OR NOT 
WE NEED THE STEELWORKERS UNION. 


WE SHOULD NOT BE SECOND-CLASS EMPLOYEES SUPPORT YOUR 
ORGANIZING COMMITTEE — VOTE FOR THE UNITED STEELWORKERS 
OF AMERICA IN THE ELECTION TOMORROW: ! ! wk Sy 


....AND LET US, TOO MOVE ALONG TO A BETTER TOMORROW FOR 
US AS EMPLOYEES, AND FOR OUR FAMILIES: 


[Emblem } 


VOTE 
UNITED STEELWORKERS 
OF AMERICA 
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UNITED STATES OF AMERICA 
BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


WAGNER INDUSTRIAL PRODUCTS 
COMPANY, INC. 


and Case No. 30-CA-183 


UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, DISTRICT #32. 


MOTION TO REOPEN RECORD AND TO INCLUDE, 
THEREIN RESULTS OF CRIMINAL PROCEEDINGS 
AGAINST HARRY DUESTERHOEFT 


' 
Wagner Industrial Products, Inc., Respondent in the above matter, 
hereby moves that the Board order the record in this case to be reopened 
and to receive as a part thereof the following: | 
(1) Indictment filed by the Grand Jury in United States of Amer - 
ica v. Harry W. Duesterhoeft, in the United States District Court for the 
Eastern District of Wisconsin, Case No. 65-Cr-143, a certified copy of 
which is attached as Exhibit A to this motion; and 
(2) List of docket entires in the aforesaid case No. 65-Cr-143, 
a certified copy of which is attached as Exhibit B to this motion, which 
entries include, under date of February 21, 1966, the following: 
"HEARING on change of plea (RET): With leave 
of court, deft. withdrew plea of not guilty and 
entered plea of guilty to Counts 1, 2, 4, 5, 6, 7, 
11, 18 & 20. Adjudged guilty as to those counts. 
Pre-sentence report ordered. On motion of the: 
gov't, Counts 3, 8, 9, 10, 12, 13, 14, 15, 16, 17 | 
& 19 ordered dismissed.” | 


This motion supplements Motion to Reopen Record filed; with the 


Trial Examiner by the Respondent on December 2, 1965, at which time 
the criminal action against Harry Duesterhoeft was pending but not 
| 
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concluded. As the foregoing quotation from the certified docket entries 
indicates, Duesterhoeft has now pleaded guilty and been adjudged guilty 
on nine separate counts contained in the indictment. His offenses include 
mail fraud, fraudulent claims against the United States and forgery with 
intent to defraud the United States. 

The testimony of Duesterhoeft, credited by the Hearing Officer in 
Case No. 30-RC-89, and discredited by the Trial Examiner in this case, 
is a critical matter before the Board. 

We submit that Duesterhoeft's criminal guilt which has now been 
established is a most significant factor for the Board to weigh in deter - 
mining whether or not Duesterhoeft was telling the truth when he testi- 
fied before the Hearing Officer. 

Respectfully submitted, 


/s/ Herbert P. Wiedemann 
Attorney for Wagner Industrial 
Products Company, Inc. 


A copy of the foregoing Motion to Reopen Record and to Include 
Therein Results of Criminal Proceedings Against Harry Duesterhoeft 


has this day been served upon Mr. W. O. Sonneman, c/o United Steel- 
workers of America, AFL-CIO, District #32, 714 West Wisconsin Ave- 
nue, Milwaukee, Wisconsin 53233 and Mr. Michael Gottesman, Bredhoff 

& Gottesman, 1001 Connecticut Avenue, Washington, D. C., attorneys for 
United Steelworkers of America, AFL-CIO, District #32, and upon Mr. 
Michael Miller, National Labor Relations Board, 744 North Fourth Street, 
Milwaukee, Wisconsin 53203, attorney for the General Counsel, by de- 


positing a copy of same in the United States Mail, Certified, Return Re- 
ceipt Requested. 
Dated this 14th day of May, 1966. 
/s/ Herbert P. Wiedemann 
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EXHIBIT A 


[Filed East Dist. of Wis. Dec. 7, 1965] 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 


UNITED STATES OF AMERICA, NO. 65-Cr-143 
v. Title 18, Section 1341, us 


Title 18, Section 287, US. a 
HARRY W. DUESTERHOEFT, Title 18, Section 495, US.C 
Defendant. 


EXCERPTS FROM 
INDICTMENT 


THE GRAND JURY CHARGES: 


1. That on or about July 1, 1961 and continuously thereafter to 
on or about November 16, 1965, the defendant, 


HARRY W. DUESTERHOEFT, | 
did unlawfully, wilfully and knowingly devise and artifice to defraud, and 
for the purpose of obtaining money by means of false and fraudulent pre- 
tenses and representations from the United States of America, well know- 
ing at the time that the pretenses and representations would be and were 
false when made. i 

2. It was a part of the scheme to defraud that the defendant, 
HARRY W. DUESTERHOE FT, filed and caused to be filed with the In- 
ternal Revenue Service of the United States of America one hundred and 
fifteen (115) claims upon the United States of America for refund of fed- 
eral tax on gasoline used on a farm in the amount of $59, 364. 60. 

3. It was further a part of said scheme to defraud that the defend- 
ant, HARRY W. DUESTERHOEFT, did knowingly and wilfully make false 
and misleading representations to induce the United States of America to 
issue refunds of federal tax on gasoline used on a farm, including the fol- 


lowing: 
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a. That the defendant, HARRY W. DUESTERHOEFT, was 
a farmer who used gasoline on a farm and was entitled to a refund. 

b. That the defendant, HARRY W. DUESTERHOEFT, as- 
sumed false and fictitious identity of the following names: 


M. Hodge 

Paul Duesterhoeft 

V. E. Hodge 

H. Desterhaft 

H. Duster Hoft 

B. M. Hodge 

Mrs. L. Desterhaft 
Lester Duestrhoeft 
H. Oesterhoeftt 
E.M. Distierhoeftt 
Normanney Disterhof 
Johnton R. Duesterhoeft 
P. Easterhofft 
Johnney Diuesterhoft 


and represented that the said named individuals were farmers who 
used gasoline on their farms and were entitled to a refund of the 
federal tax on gasoline used on a farm by virtue of amounts of gal- 
lons used. 

c. That the name of H. DUSTER HOFT as payee on a United 
States Treasury Check issued for the refund of federal tax on gaso- 
line used on a farm was an error by the United States of America 


in spelling his name. 


4. It was a further part of said scheme to defraud that the de- 
fendant, HARRY W. DUESTERHOEFT, did rent post office boxes for the 
receipt of mail including refund checks for gasoline used on a farm at the 
post offices at: WINNECONNE, Wisconsin; PLAINFIELD, Wisconsin; 
WAUTOMA, Wisconsin; OMRO, Wisconsin; REDGRANITE, Wisconsin; 
COLOMA, Wisconsin; FRIENDSHIP, Wisconsin; HANCOCK, Wisconsin; 
EUREKA, Wisconsin. 

5. It was a further part of said scheme to defraud that the de- 
fendant, HARRY W. DUESTERHOEFT, did knowingly and wilfully cause 
checks issued by the United States of America in payment of refunds of 
federal tax on gasoline used on a farm to be negotiated. 
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6. That on or about the 19th day of October, 1965, at Hancock, 
Waushara County, in the State and Eastern District of Wisconsin, the 
defendant, HARRY W. DUESTERHOEFT, for the purpose of executing 
the aforesaid scheme and artifice to defraud and attempting so to do, 
did wilfully and knowingly cause to be delivered by mail of the United 
States Post Office Department according to the direction thereon a let- 
ter from the Treasury Department, Bureau of Accounts, Division of Dis- 
bursement (250), 1201 E. Street, N.W., Washington, D.C. 20226, addressed 
to H. OESTERHOEFTT, Box 12, Hancock, Wisconsin, in violation of Sec- 
tion 1341, Title 18, United States Code of Laws. | 

COUNT TWO i 

1. The Grand Jury realleges all of the allegations of the First 
Count of this Indictment, except those contained in paragraph 6 thereof, 
which allegations are incorporated therein by reference as though fully 
set forth and made a part hereof, and alleges further: ! 

2. That on or about the 19th day of October, 1965, at Eureka, 
Winnebago County, in the State and Eastern District of Wisconsin, the 
defendant, HARRY W. DUESTERHOEFT, the identical person named 
in Count One of this Indictment, for the purpose of executing the afore- 
said scheme and artifice to defraud and attempting so to do, did wilfully 
and knowingly cause to be delivered by mail of the United States Post 
Office Department according to the direction thereon a letter from the 


Treasury Department, Bureau of Accounts, Division of Disbursement 
(250), 1201 E. Street, N.W. , Washington, D. C. 20226, addressed to E. M. 
DISTIERHOEFT, Box 12, Eureka, Wisconsin, in violation of Section 1341, 
Title 18, United States Code of Laws. | 


* * * 
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COUNT FOUR 
THE GRAND JURY FURTHER CHARGES: 


1. That on or about the 27th day of September, 1962, at Westfield, 
Marquette County, in the State and Eastern District of Wisconsin, the de- 
fendant, 

HARRY W. DUESTERHOEFT, 
did make a claim upon the Treasury Department of the United States of 
America for refund of the federal tax on gasoline used on a farm, in the 
name of PAUL DUESTERHOEFT, R. 3, Westfield, Wisconsin, knowing 
such claim to be false, fictitious and fraudulent, in violation of Section 
287, Title 18, United States Code of Laws. 


COUNT FIVE 


THE GRAND JURY FURTHER CHARGES: 


1. That on or about the 30th day of September, 1963, at Westfield, 
Marquette County, in the State and Eastern District of Wisconsin, the de- 
fendant, 

HARRY W. DUESTERHOEFT, 
did make a claim upon the Treasury Department of the United States of 
America for refund of the federal tax on gasoline used on a farm, in the 
name of V. E. HODGE, R. 3, Westfield, Wisconsin, knowing such claim 
to be false, fictitious and fraudulent, in violation of Section 287, Title 18, 
United States Code of Laws. 


COUNT SIX 
THE GRAND JURY FURTHER CHARGES: 


1. That on or'about the 24th day of September, 1963, at Westfield, 
Marquette County, in the State and Eastern District of Wisconsin, the de- 
fendant, 

HARRY W. DUESTERHOEFT, 
did make a claim upon the Treasury Department of the United States of 


America for refund of the federal tax on gasoline used on a farm, in the 


name of H. DESTERHAFT, Redgranite, Wisconsin, knowing such claim 

to be false, fictitious and fraudulent, in violation of Section 287, Title 18, 
| 

United States Code of Laws. 


COUNT SEVEN 
THE GRAND JURY FURTHER CHARGES: 


1. That on or about the 29th day of September, 1964, at Westfield, 
Marquette County, in the State and Eastern District of Wis consin, the de- 
fendant, | 

HARRY W. DUESTERHOEFT, | 
did make a claim upon the Treasury Department of the United States of 


America for refund of the federal tax on gasoline used on a farm, in the 
name of H. DUSTER HOFT, Omro, Wisconsin, knowing such claim to be 
false, fictitious and fraudulent, in violation of Section 287, Title 18, United 


States Code of Laws. 
* * * 


COUNT ELEVEN 


THE GRAND JURY FURTHER CHARGES: 


1. That on or about the 15th day of July, 1965, at Westfield, Mar- 
quette County, in the State and Eastern District of Wisconsin, the defend- 
ant, ! 

HARRY W. DUESTERHOEFT, 
did make a claim upon the Treasury Department of the United : States of 
America for refund of the federal tax on gasoline used on a farm, in the 
name of H. DUSTER HOFT, Omro, Wisconsin, knowing such claim to be 
false, fictitious and fraudulent, in violation of Section 287, Title 18, United 
States Code of Laws. | 


* 
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COUNT EIGHTEEN 


THE GRAND JURY FURTHER CHARGES: 


i. That on or about October 28, 1965, at Winneconne, in the State 
and Eastern District of Wisconsin, the defendant, 


HARRY W. DUESTERHOEFT, 
did knowingly forge the endorsement of the payee on United States Treas- 
ury Check No. 42,133,182, payable to H. DUSTER HOFT, dated August 
16, 1965 in the amount of Five Hundred Seventy Six and 40/100 Dollars 
($576.40) over Symbol 3001, for the purpose of obtaining the sum of 
$576.40 from the United States of American in violation of Title 18, Sec- 
tion 495, United States Code of Laws. 


* * * 
COUNT TWENTY 
THE GRAND JURY FURTHER CHARGES: 


1. That on or about October 28, 1965 in the Eastern District of 
Wisconsin, the defendant, 


HARRY W. DUESTERHOEFT, 
did knowingly forge the endorsement of the payee on United States Treas - 
ury Check No. 42,132,595 payable to JOHN L. DUSTERIHOFT, dated 
August 16, 1965 in the amount of Five Hundred Eighty One Dollars ($581.00) 
over Symbol 3001, for the purpose of obtaining the sum of $581.00 from the 
United States of America in violation of Title 18, Section 495, UnitedStates 
Code of Laws. 

A TRUE BILL: 


/s/ Norman E. Pape 
Foreman 


/s/ James B. Brennan 
United States Attorney 
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EXHIBIT B 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 
CRIMINAL DOCKET 


THE UNITED STATES ) 
vs. No. 65-Cr -143 
) Indictment - 20 Counts 


HARRY W. DUESTERHOEFT 


* * * * * 


DOCKET ENTRIES 


Proceedings 


Record of proceedings before U.S. Comm'r, John c. McBride; 
complaint issued by Comm'r McBride with affidavit of Kermit 
A. Duehring, Special Agent, IRS. 


Appearance bond in sum of $2,500.00, own recognizance, exe - 
cuted before U.S. Comm'r, Patrick F. Coughlin. 


Warrant dated 11/29/65 issued by U.S. Comm'r McBride, 
with complaint, temporary commitment issued by Comm'r 
Coughlin. : 
Indictment filed. | 


Record of proceedings as to Counts 3-17 before Comm'r 
Coughlin, with complaint, affidavit of Kermit A. Duehring, 
warrant. | 
Record of proceedings as to Counts 18-20 before Comm'r 
Coughlin, with appearance bond in sum of $5,000.00, with 
Paul Duesterhoeft and Herbie Duesterhoeft sureties. 


Record of proceedings re search warrant, with inventory, 
and search warrant. 


HEARING on arr. & plea (RET): Deft. arraigned. Plea of 
not guilty entered. : 


CONFERENCE with the court (RET): Change of plea set for 
2/21/66 at 11:00 AM. | 


HEARING on change of plea (RET): With leave of court, deft. 
withdrew plea of not guilty and entered plea of guilty to Counts 
1, 2, 4, 5, 6, 7, 11, 18 & 20. Adjudged guilty as to those counts. 
Pre-sentence report ordered. On motion of the gov't, Counts 
3, 8, 9, 10, 12, 13, 14, 15, 16, 17 & 19 ordered dismissed. 
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Before: Boyd Leedom, Trial Examiner. 


TRIAL EXAMINER'S DECISION 
Statement of the Case 


This case was tried in Oshkosh, Wisconsin on October 20 and 21, 
1965. 

The Union above named, having engaged in an organizing campaign 
in Respondent's manufacturing plant in Winneconne, Wisconsin, filed a 
petition on August 13, 1964, for an election in the plant to determine 
whether it should be certified as the representative of Respondent's 
employees. On the same day it wrote a letter to Respondent stating 
that the Union represented a majority of the employees, indicating a 
desire to proceed to collective bargaining as soon as feasible, and 
suggesting an early conference. 

On August 17, 1964, Counsel for Respondent wrote the Regional 
Office of the National Labor Relations Board in Milwaukee, Wisconsin 
indicating the likelihood that a consent election would be possible in the 
case, and suggesting that a conference to discuss that possibility be 
held. 

On August 21, 1964, the parties met and entered into a Stipulation 
for Certification upon Consent Election. The election was held Septem- 
ber 23, 1964. Out of 66 eligible voters, 64 cast ballots, of which 25 were 
for, and 38 against the Union. One vote was challenged. 

On objection to!the election filed by the Union, the Regional Direc- 
tor conducted an investigation and issued a report recommending that 
certain objections be, sustained and that the election be set aside. On 
exceptions filed with the Board, a hearing was directed to resolve issues 
raised by certain of the objections. The hearing was held and the Hear- 
ing Officer issued a report in which he recommended that two of the 
petitioners objections t« sustaired and that the election be set aside 
and a second election be directed. The Board adopted the Hearing 
Officer’s findings and recommendations and accordingly, by order dated 


August 25, 1965, set the election aside and ordered that a second elec- 
tion be conducted. | 

After loss of the first election the Union resumed its organiza- 
tional activity, but did not pursue this effort to the point of a second 
election. Rather on March 15, 1965, it filed a charge in the instant 
case against Respondent, alleging violations of Section 8(a)(1),, (3) and 
(5) of the National Labor Relations Act on which the complaint herein 
issued. The complaint, however, dated August 31, 1965, alleges vio- 
lations of Section 8(a)(1) and (5) only. | 

The remedy sought for the alleged violation of Section s(a)(5) of 
the Act is an Order requiring the Respondent to bargain with the Union, 
notwithstanding the latter's loss of the election, under the doctrine 
established by the Board authorizing such procedure. : 

Upon the entire record in the case, on my observation of the 
witnesses I saw, and after due consideration of the briefs filed by the 
Respondent and the General Counsel I make the Findings of Fact and 
Conclusions of Law hereinafter set forth; and I recommend that the 
complaint herein be dismissed in its entirety. | 


Findings of Fact 
and 
Conclusions of Law 


I find as facts the allegations of the complaint (admitted by 
Respondent in its answer) as to the nature, location, and volume of 


Respondent's business enterprise involved in this proceeding, and con- 
clude from such findings that Respondent is and has been an employer 
as defined in Section 2(2) of the Act, engaged in commerce and in opera- 
tions affecting commerce, as defined in Section 2(6) and (7). i 

I also find and conclude that the Union named above is and has 
been at all times material herein a labor organization as defined in 
Section 2(5) of the Act. This too is admitted by Respondent. | 
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Motions Relating to the Alleged 
Violations of Section 8(a)(1) 


(1) Motion of the General Counsel to have the Trial Examiner 


take official notice of the Board's records and proceedings in Case 
No. 30-RC-89, and find that the Board's decision adopting the Hearing 
Officer's report in such representation case, is res judicata of the 
factual issues involved in the instant allegations of violation of Section 
8(a)(1). 

The General Counsel points out in support of this motion that the 
facts developed in the hearing on certain objections filed to Respondent's 
conduct affecting the election held, are identical to the facts alleged to 
constitute the violations of Section 8(a)(1) in the case at bar; that in the 
representation case, with the same parties there involved as here, 
participating in the proceeding by examining and cross-examining all 
the witnesses, the issue of the occurrence of the events were thoroughly 
litigated, and the finding by the Board that such events did occur, is 
binding and controlling on the Trial Examiner whose only remaining 
function is to decide whether or not in his judgment such facts constitute 
violations of Section '8(a)(1). Counsel for the General Counsel concedes 
that the issue here is different from the issue in the representation case 
where the Board found the conduct in question to be interference with 
the laboratory conditions of the first election in Respondent's plant and 
specifically disclaims any theory that the Board's finding of the inter- 
ference binds the Trial Examiner to finding 8(a)(1) violations based on 
such conduct. 

At the hearing the ruling on this motion was reserved, although 
when the General Counsel rested his case, and Respondent offered wit- 
nesses to testify concerning the events found by the Board to have been 
interference in the representation proceeding, such witnesses were per- 
mitted to testify over the General Counsel's objection with the result 
that the record herein contains evidence not in the record of the repre- 
sentation case, Counsel for Respondent took issue with the position of 
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the General Counsel that the determination of the Board as to the facts 
in the "R" case was res judicata in this matter. 
The General Counsel's motion to have the findings of fact of the 
Board in the representation case, declared binding on the Trial Exami- 
ner in this proceeding, is hereby denied. It follows that consideration 
will be given to the evidence offered by the Respondent in this hearing 
bearing on the fact issue held by the Board to constitute interference 


with the election. | 

The General Counsel offered no evidence in support of the allega- 
tions of the violations of 8(a)(1) herein other than the Hearing Officer's 
report on the hearing of the objections to the election (General Counsel's 
Exhibit No. 4), and the Board's decision in the representation proceed- 
ing setting aside the first election and ordering a second one (General 
Counsel's Exhibit No. 5). There may be a question, absent the agree- 
ment I find in the colloquy of counsel offered to the record on this sub- 
ject, whether these two exhibits would constitute any evidence whatever 
of the 8(a)(1) violations. But if there is any such question it is not 
present here for in the instant case when counsel for Respondent offered 
additional evidence on the fact issue involved in the representation case, 
he argued that he had new evidence, unavailable at the time of the "R" 
case proceeding, and that it should be considered along with the whole 
record in the representation proceeding. His statement in this connec- 
tion, fairly interpreted, indicates his desire not to recall witnesses who 
testified in the representation proceeding but rather to submit; their 
whole testimony, through the transcript in that proceeding, for considera- 
tion on the fact issue in this case, along with the new evidence’ that he 
proffered. It was on this basis that the witnesses offered by counsel 
for Respondent, were permitted to testify, although I do not deem his 
right to be so limited. 

The objection of counsel for the General Counsel to the whole 
line of testimony, thus offered by the Respondent, was overruled at the 


hearing. The basis of the decision here rendered is, therefore, on the 
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whole record made on the pertinent fact issue in the representation 
case, along with the evidence offered by Respondent in this proceeding. 
It may thus be said that the fact issue involved in the representation 
case was "relitigated" here. 

No clear cut statement of Board law has been found that resolves 
the pure legal question raised by the General Counsel's motion. All the 
cases cited in the General Counsel's brief related to a facet of the gen- 
eral problem not involved here. The cases he cites support the well 
established and well known rule that findings of fact in a representation 
case, relating to all the fact issues there involved, such as the appro- 
priate unit, employee and supervisory status, are binding on a Trial 
Examiner in the context of consideration of the same issues in a sub- 
sequent "technical" 8(a)(5) violation of the Act, that is, in a case where 
it is alleged that a Respondent refuses to bargain with a union duly certi- 
fied in an earlier representation proceeding. In such a situation reliti- 
gation of the fact issue is not permitted in the complaint case for all 
the reasons stated in innumerable Board decisions. Here, however, we 
are concerned with an alleged violation of Section 8(a)(1), and it is not at 
all clear that the reasons back of the rule with respect to an 8(a)(5) vio- 
lation have any application to the present problem. 

In support of his position that the Trial Examiner is not bound to 
the resolution of facts in the earlier proceeding, counsel for Respondent 
cites the case of Southern Airways Company, 124 NLRB 749. The cited 
case involved allegations that three persons had been discriminatorily 
discharged by the Respondent in violation of Section 8(a)(3) of the Act. 

In a previous representation case the Board had found that the three 

men involved in the complaint case were supervisors. If that finding 
stood, these persons, not being rank-and-file employees, could not be the 
subjects of valid charges of discriminatory discharge. The Trial Exami- 
ner hearing the complaint case "relitigated" the fact issue as to super- 


visory status of the three men involved, and did so without justifying 


reception of the evidence on a showing of "newly discovered evidence." 
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When the case came to the Board, Respondent took the position that the 


'R" case determination of supervisory status was conclusive in the 
complaint case. In the Board decision, footnote 2, page 750, the follow- 


ing appears: 
The Respondent argues that this issue has already ! 


been resolved by the Board in a recent representation 
proceeding, Southern Airways Co., supra, the decision | 
which issued two weeks prior to the intermediate re- | 
port herein, and, therefore, the issue should not be | 
reconsidered in the instant matter. We conclude, how- 
ever, that the representation proceeding did not finally | 
and conclusively resolve the issue. In the representa- | 
tion proceeding the Respondent contended that the dock . 
chiefs were supervisors, whereas the Union left the 
determination of the status to the Board. As the record 
in that proceeding showed that the dock chiefs had sub- 
stantially the same duties as the flight chiefs, who the ! 
parties agreed were supervisors, the Board there held | 
that the dock chiefs were also supervisors. The addi- : 
tional evidence in the record in the instant case con- | 
cerning the duties of the dock chiefs convinces us, how- 
ever, that the issue was not so fully litigated in the | 
representation proceeding as to preclude reconsidera- | 
tion herein... . Moreover, as the events alleged in | 
the violations in this matter occurred prior to the 
Board's decision in the representation proceeding, the | 
Respondent could not have relied to its prejudice ona | 
Board determination that the dock chiefs are supervisors. 
The Board then proceeded to find the persons to be rank-and-file employ- 
ees, under the evidence in the complaint case, and found the violation of 
8(a)(3) as the Trial Examiner had done. 
It can be said that the language quoted above from siden Airways 
leaves room for inferences that had the supervisory fact issue been "fully" 
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litigated in the representation proceeding" it would have precluded 
reconsideration in the complaint case, and also that if the earlier 
determination had been made at a time that reliance thereon prejudiced 
Respondent in some way, the Board's ruling would have been to find the 
earlier determination conclusive. The qualifying phrases of the Board, 
however, are so general they can hardly be construed as restrictions 
on relitigation, or be helpful guidelines on reception or rejection of 
additional evidence, in the hearing of any 8(a)(1) or 8(a)(3) case involv- 
ing the same fact issue resolved in an earlier representation case. 
Southern Airways has been cited numerous times in justification 
of "relitigation" of fact determinations made in prior representation cases 
where the issue appears in subsequent complaint cases, other than 8(a) 
(5). Such a case (citing Southern Airways) relied on by Respondent in 
the instant case, is Leonard Niederriter Company, Inc., 130 NLRB 113. 
In Harold Gorlick and Morris Gorlick, Co-partners, d/b/a Thrifty Sup- 
ply Company, etc., 153 NLRB No. 34, the Board affirmed without dis- 
cussion, the decision of the Trial Examiner finding Respondent in viola- 
tion of Section 8(a)(1) and (3) of the Act. The Initial Decision in the 
case contains an interesting discussion of the problem presented here, 
and deals with both Southern Airways and Niederriter. Relying on Sec- 
tion 102.67(£) of the Board's Rules and Regulations Series 8, as amended, 
and such qualifying language of the Board, used to justify "relitigation" 
in the subsequent complaint case, and indicating that in the previous 
representation case the issue had not been "finally and conclusively" 
resolved, and was "not so fully litigated as to preclude reconsideration", 
the Trial Examiner ruled that he was bound by the earlier representa- 
tion case determination, and declined to take additional evidence offered 
by the General Counsel. The cited section of the rules and regulations 


is as follows: 


The parties may, at any time, waive their right to 


request review. Failure to request review shall pre- 
clude such parties from relitigating, in any related sub- 
sequent unfair labor practice proceeding, any issue 
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which was, or could have been, raised in the repre- 
sentation proceeding. Denial of a request for review 
shall constitute an affirmance of the Regional Direc- 


tor's action which shall also preclude relitigating any such 
issues in any related subsequent unfair labor practice | 


proceeding. 

The Trial Examiner in Niederriter acknowledged that the Board's 
use of such terms as "finally and conclusively" and "not so fully liti- 
gated so to preclude reconsideration" suggests the possibility of re- 
litigation on some test other than newly discovered or unavailable 
evidence. He then concludes that exceptions to a rule against relitiga- 
tion "rest upon the need for preventing an injustice where something 
has occurred or been discovered which, if previously known, ‘might have 
affected the outcome." | 

The rule in Gorlick, enunciated by the Trial Examiner, (and as 
appears at least from the face of the decision, adopted by the Board) 
may be the law but I hold otherwise because of the uncertainty as to the 
Board's position, and the reasons hereafter stated. It is my opinion that 
the confusion that exists in this area of Board procedure (as indicated 
by the General Counsel urging in Gorlick that he had a right to reliti- 
gate the fact question previously decided in the representation proceed- 
ing, while in the instant case the representative of the General Counsel 
takes exactly the opposite view) stems from the nonspecific language of 
the regulation hereinbefore set forth, and a tendency to confuse the rule 
that applies in Section 8(a)(5) proceedings, with other complaint cases. 

In Rish Equipment Company, 150 NLRB No. 116, the Initial Deci- 
sion of the Trial Examiner was adopted by the Board without! discussion. 
In Rish the Trial Examiner expressed the view he was bound by the 
earlier determination, but took additional evidence and considered the 
whole record in reaching his decision, recognizing the possibility that 
the Board might disagree with him on the rule respecting relitigation, 


and desiring an adequate record for final resolution, however the Board 
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might rule on the procedural question. Thus the Rish case cannot be 


regarded as a clear statement of the law, for the Board, having affirmed 
the Trial Examiner's result without discussion, may have relied on the 
evidence newly introduced in the complaint case, and approved, without 
saying so, the Trial Examiner's action in relitigating the issue; or the 
Board may have been affirming the statement that the earlier decision 
was binding. 

My reason for holding that a fact determination made in a prior 
representation case, must be relitigated in a complaint case (other than 
an 8(a)(5)) involving the same fact situation, is three-fold. 

First, There are the Board decisions, including those hereinbefore 
mentioned, where the pronouncement of the law may seem to be against 
relitigation, but the action taken permitted submission of new evidence 
not admitted on the ground that it was newly discovered or not available 
in the earlier proceeding. See also Security Guard Service, Inc., 154 
NLRB No. 4, Thunderbird Hotel, Inc. etc., 152 NLRB No. 144, and 
Shreveport Packing Corporation, 141 NLRB 1255. 

Second. The rule that prevents relitigation of facts developed in 
a representation case, in a subsequent complaint case alleging violation 
of Section 8(a)(5), relates only to Section 8(a)(5) because of that part of 
the statutory scheme that prevented court review of the election proceed- 
ings until such time as they should become an integral part of a Board 
order" entered to prevent continuation of the unfair labor practice of 
refusal to bargain. Under Section 9(d) of the NLRA the record of the 
investigation in a representation proceeding becomes a part of the record 
on a petition for review or enforcement of any Board order based in whole 
or in part upon facts certified following an investigation pursuant "to a 
representation proceeding." The "orders" so "based" are only those in 
8(a)(5) cases. Thus in the whole concept, which sought to avoid delay 
through court review of Board procedure at the election stage, the union 
certification proceedings and the subsequent hearing of alleged violation 
of Section 8(a)(5), through an employer's refusal to recognize the certifi- 
cation, actually became one proceeding for purposes of review. Becavse 
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of this 'toneness", and for no other reason, the fact determinations made 


in the early part of the proceeding, that is the representation part, were 
logically, and therefore necessarily binding in the second part of the pro- 
ceeding, that is, the hearing on the allegations of violation of Section 
8(a)(5). Facts are never determined twice in one proceeding, In Pitts- 
burgh Plate Glass Co. v. N.L.R.B., 313 U.S. 146, 61S. Ct. 908, 915, the 
Court said concerning the earlier representation proceedings and the 
subsequent resolution of the 8(a)(5) violation "The unit proceeding and 
this complaint on unfair labor practices are really one." Pittsburgh, 
the early cases there cited, and the legislative history there set out, 
respecting right of review, and lack of it, are enlightening. 
Inasmuch as there is no such basic foundation, as set forth in the 
preceding paragraph, to support any theory that fact determinations in 
the representation case can be imparted to resolution of the issues in 
an unfair labor practice case, other than 8(a)(5), some other justifica= 
tion for such theory must be provided, if such right exists. No such 
other justification has been enunciated insofar as can be ascertained. 
It appears, therefore, that the confusion that now exists as to the binding 


effect of fact determinations made in representation cases, on issues in 
ccmplaint cases other than 8(a)(5), is due to an erroneous application of 
language relating only to 8(a)(5), to other situations. Inasmuch as the 
language of Section 102.67(f) of the Board's Rules and Regulations must 
relate to the basic statutory scheme involving representation cases that 
develop into 8(a)(5) proceedings, it seems that the broad language of this 
section, i.e., " . . . in any related subsequent unfair labor practice 
proceeding, .. .'' is sometimes erroneously construed to include un- 
fair labor practice proceedings other than those involving Section 8(a)(5), 
whereas ''8(a)(5)'"" should be read into this section of the rules. 

Third. Bearing in mind the special exception that imposes on a 
Trial Examiner who is hearing and deciding allegations of violation of 
Section 8(a)(5) of the Act, a fact determination made by the Board (or by 
a Regional Director in a proper case under the Board's delegation 
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of authority to him) in a related representation proceeding, the Admin- 
istrative Procedure Act quite clearly and effectively prohibits the sub- 
stitution of the judgment of any person for that of the Examiner who is 
charged with the responsibility of hearing and deciding all complaint 
cases initially, and with the resolution of all fact issues arising in the 
proceeding. Thus Section 5(c) of the APA provides that the officers who 
preside at the reception of the evidence in the hearing shall make the 
initial decision; and that no officer, employee or agent engaged in the 
investigation of any case, specifically the same or a factually related 
one, shall participate or advise in the decision rendered following the 
hearing. These prohibitions would relate to Board Members, Regional 
Directors, and Hearing Officers, all of whom at the level of representa- 
tion proceedings are part of the investigative force of the National Labor 
Relations Board. Representation proceedings, even at the hearing stage, 
are clearly investigative and "nonadversary". 

In further negation of the view that a fact determination made in a 
representation case is binding in a complaint case other than Section 
8(a)(5), is the provision in Section 7(c) of the APA that each party to the 
complaint case shall have the right to present his case or his defense 
by oral and documentary evidence and to conduct such cross-examination 
as need be required for full and true disclosure of the facts. 

For all of the foregoing reasons I find and conclude that a fact 
determination made in a representation case is not binding in any sub- 
sequent unfair labor practice case excepting one involving allegations of 
violation of Section 8(a)(5) of the Act, related to the previous representa- 
tion case. 

As previously indicated such ruling seems to be in conflict with 
the implications of language appearing in some of the Board decisions, 
affirming without discussion, Initial Decisions that treat differently the 
records in previous representation cases. It must be conceded that often 
the issue that seems to have been quite fully litigated in a representation 


proceeding, becomes relevant in the subsequent case involving allegations 
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of violations of Section 8(a)(1), and Section 8(a)(3) of the Act. It would 
be expedient, evenif not a part of due process, to adopt the fact determin- 
ation made in the earlier proceeding. But expediency, of course, does 
not justify disregard of clear statutory provisions guaranteeing to 
Respondents freedom from influences of investigatory determinations 
made by the prosecuting arm of this Agency. | 
(2) Respondent's motion to reopen the hearing. 
Counsel for Respondent argues, in support of this motion, that the 
Hearing Officer's conclusion in the representation case, that Respondent 
interfered with the laboratory conditions of the election that the Union 
lost, was based in large part on the testimony of the witness Harry 
Duesterhoeft, and that reliance on his testimony involved a credibility 
resolution in Duesterhoeft's favor and against other witnesses offered 
by Respondent. In further support of his motion counsel attaches a copy 
of a criminal complaint filed against the witness Duesterhoeft in the 
United States District Court for the Eastern District of Wisconsin, charg- 
ing the defendant there with the offense of knowingly making a false and 
fraudulent claim against the United States for refund of Federal tax on 
gasoline. 


Attached to this criminal complaint is a copy of an Affidavit for 


Complaint made by one Kermit A. Duehring, Special Agent of the Intelli- 
gence Division, Internal Revenue Service, Sheboygan, Wisconsin, setting 
forth details concerning the alleged false claim in the amount of $449, 
and stating that the defendent Duesterhoeft made 28 additional false 
claims for refund of Federal tax on gasoline, under various names, 
during the period of July 1 through September 30, 1964. | 
As additional support for the motion, counsel attaches a copy of 
another criminal complaint against the witness Duesterhoeft (in this 


complaint spelled Desterhoeft) charging him with uttering and publishing, 


as true, a false and forged United States treasury check in the amount of 
| 
$576.40. 
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It is the position of Respondent that if the witness is found guilty 


of any of the offenses, his credibility in this proceeding before the 
Board will be destroyed and the basis for the Hearing Officer's finding 
of interference with the election will have, in the main, disappeared. 

Counsel concedes that the mere filing of the criminal complaints 
does not establish lack of veracity on the part of the defendant-witness, 
and in effect urges that the record and hearing be reopened and left open 
until the question of innocence or guilt of the defendant be established in 
the criminal court. 

Counsel for the General Counsel has filed opposition to Respond- 
ent's motion to reopen the hearing, arguing (1) that the issue of Duester- 
hoeft’s credibility is not an issue before the Trial Examiner as he did 
not appear and testify in support of the General Counsel's case here, 
the General Counsel having requested the Trial Examiner, as hereinbe- 
fore appears, to take official notice of the prior representation proceed- 
ing of the Board; that the findings in the earlier proceedings stand as 
the law of the case; and that the Board is the appropriate forum to decide 
the issue of the effect, if any, of Duesterhoeft's credibility; (2) that re- 
opening the record to permit Respondent to establish the result of the 
criminal proceedings would unduly and necessarily delay the resolution 
of the right of the employees of Respondent to be represented for purposes 
of collective bargaining; and that Duesterhoeft's testimony relates only to 
a portion of the conduct found to be objectionable; that only one of the 
grounds of objectionable conduct rests solely on the testimony of Duester- 
hoeft, and that in the other instances the findings were based on the testi- 
mony of Duesterhoeft as corroborated by other witnesses, or as exclusive- 
ly established by the testimony of other witnesses. 

Partly on the objections interposed by counsel for the General 
Counsel, to the granting of Respondent's motion, but more especially for 
the reason that the resolution of the really substantial issue in this case, 
that is whether Respondent should be ordered to bargain with the Union, 
does not depend on the testimony of the witness Duesterhoeft in the 
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representation proceeding, and because it is herein recommended that 

all the allegations of violation be dismissed on the record as. lit is, the 

motion of Respondent to reopen the hearing is hereby dented. 

The 8(a)(1) Allegations | 
As previously indicated the General Counsel, according to his 

own theory, rests his entire case as to the allegations of violation of 

Section 8(a)(1), on the findings of fact recommended by the Hearing 

Officer, and adopted by the Board, in the representation proceeding. 

He argues that the fact determinations hereinafter set out, and which 

were found to be unlawful interference with the election, also constitute 

violations of Section 8(a)(1). The findings are as follows: 
Crediting the testimony of the witnesses Harry Duesterhoeft and 

David Domke rather than that of the supervisor Carlton Lee, the hear- 

ing officer found that Supervisor Lee threatened as follows: If the 

Union got in: (1) the Company would move out the pulley line and heating 

element line; (2) a machine called the washer would not be installed; 

(3) a new machine designed to make Chrysler automobile parts would 

not be brought in; (4) the Christmas bonus would be discontinued; (5) 

the Company would cut overtime; and (6) Duesterhoeft would have to pro- 


duce the quota of work allocated to him. The Hearing Officer also found 
that Supervisor Harold Taggelmann made the same kind of threats to 
employee Domke concerning the Christmas bonus and the removal of 
the pulley line and the heating element line. | 
In addition to the foregoing findings of fact, relied upon here by the 
General Counsel as adequate proof of violations of Section 8(a)(1), he 
relies on a certain speech made by John Himes, then a vice president of 
Respondent, as proof of further violation. The hearing officer concluded 
that these items in the Himes' speech created a "generally coercive 
atmosphere," violative of Section 8(a)(1): (a) Himes spoke of the bigness of 
the Union and that it could not benefit employees working in a relatively 
small plant; (b) he spoke of two instances where employees represented 


by unions were fired, one, for over production and one, for hot attending 
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a union meeting but instead going to church; (c) he said that anyone who 
signed a membership card for the Union would be obligated to pay dues 
even if the Union lost the election; (d) he spoke of the economic position 
in the Winneconne plant and of the investment being made there by 
Respondent and spoke of the feasibility of the Winneconne plant continuing 
to produce goods if costs increased to the level of Milwaukee wages; (e) 
he spoke of increased cost resulting in less work at Winneconne and that 
the union would be demanding higher wages; (f) Himes also spoke of the 
strike weapon and that under the Federal law there was no requirement 
that the union obtain a strike vote; (g) Himes said the bargaining would 


start from scratch, and in this connection may have been specific in 


stating that the Christmas bonus would be made the subject of bargaining. 

From the foregoing "Findings of Fact" the Hearing Officer con- 
cluded that two aspects of the speech were objectionable and interfered 
with the free election; first, the economics of the Winneconne plant; and 
second, the reference to "bargaining from scratch." The conclusion as 
to the first aspect mentioned above, seems to contain an additional finding 
of fact that "Himes said that two product lines were in ‘financial jeopardy’ 
and anything which worsened this condition would force the company ‘to 
improve our competitive position on these product lines’ '" 

The Hearing Officer found and concluded that a third source of 
evidence supported the violation of Section 8(a)(1) with respect to Respond- 
ent's representation to the employees that if the union came in bargaining 
would "start from scratch." This is a letter dated September 14, 1964, 
in which Respondent, through Himes, stated "under the law, an employer 
is not required even to continue in effect its existing benefits if the Union 
wins. Bargaining starts from scratch.” 

It has been pointed out that the Board, on timely exceptions filed by 
Respondent to the Hearing Officer's report on the objections to the elec- 
tion, adopted the Hearing Officer's findings and recommendations. It is 
noted, however, that this action by the Board was taken through a three- 
member panel thereof, and that Member Jenkins (of the panel) did "not 
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find it necessary to rely upon the Hearing Officer's findings and recom- 

mendations regarding the employer's September 22, 1964, speech or the 

letter distributed to eligibles dated September 14, 1964." The result is 

that only two members of the five-member Board have expressed the 

view that the speech and letters, in question, are violative of the Act. 
Inasmuch as the theory of the General Counsel in this case has 

been rejected, that the Trial Examiner herein is bound by the findings of 

fact made by the Hearing Officer and adopted by the Board, and the further 

circumstances that the parties hereto, through colloquy of Counsel, have 

agreed that the whole record in the representation case should stand as 

evidence in this proceeding, the record in the earlier proceeding, plus 

the additional evidence adduced by the Respondent on the allegations of 

violation of Section 8(a)(1), are now considered in a determination of 

these issues. Because the General Counsel did not see fit to recall the 

witnesses Duesterhoeft and Domke on whose credibility he relied in the 

conflicts between their testimony and that of Supervisors Lee and Taggle- 

mann, the benefit of personal observation of these witnesses ion the wit- 

ness stand is not available in deciding what weight should be given to 

their testimony. 
The record of the testimony of the Witness Duesterhoeft indicates 

that he was both garrulous and given to exaggeration. His answers were 


not precise and do not give the impression that he spoke from a fund of 
actual knowledge. He sought to give testimony with prefaces of "I imagine" 
and "the way I understood." Then, objections having been sustained to his 
speaking from his imagination and his understanding, he gave this, some- 
what unpersuasive answer to a question asked by Union Counsel, who put 
him on the stand, concerning what he heard Mr. Himes say in the speech 

in dispute: | 
Q. What did you hear, not what you understood? 
A. Well, from scratch, that there would be no vacation, no Christ- 


mas bonus, Christmas gift, whatever you gonna call it. 


His testimony concerning the statements made to him by Super- 
visor Lee was developed through considerable leading. When first 
asked what Lee and an employee, Russell Krueger, said to him about 
the union, he first answered, "Best to leave it alone." Counsel for the 
Union then asked "its best to leave what alone?" And the witness 
answered "to--not to--they had a union committee, and then if we did 
get the Union in, they would--the pulley line and the heating element 
line were going to move out." Then followed this series of questions 
and answers in developing the witness's testimony that certain other 
events would or would not happen if the Union came into the plant: 

Q. Pulley line and heating element line would be moved out if 

you got a union in? 
. Yes. 


. Was there'a new piece of machinery in there at that time? 
. And if -- 
Was there a new piece of machinery in there at that time? 


. A washer which washes the pulleys. 

. Was that installed, that new machine? 

. No, it wasn't, but Mr. Lee said we're waiting. If its going to 
come in, we're not going to put this up, out it goes. But if 
it don't get in, we put it up. 

. Does the name "Chrysler" mean anything to you? 

A. And then he says, Wagner even wants to put in a new machine 
which is for Chrysler products for -- oh, panels, making panels 
for station wagons, If the Union went in, wouldn't get in. It 
will be in, otherwise it stays in. 

The witness testified that Dave Domke and Donnie Amundson overheard 
this statement from Supervisor Lee. He testified that the conversation 
with Lee took an hour. 

The Hearing Officer asked Duesterhoeft about what date he had the 
conversation with Lee and added "The election was on September 23." 
The witness said, "Well, that was that Saturday. The election was ona 
Friday, wasn't it?" 
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Hearing Officer: "Well, whenever September 27 is, I don't know 
when it is. Are you saying the Saturday before the election?" 

The Witness: "September 23, you say, huh? On Wednesday, well-- 
that was the 19th." 

Hearing Officer: "So the conversation you had with Corky Lee you 
say was on September 19?" | 


The Witness: "Yes, approximately. Otherwise, I got nothing 


against Corky Lee, he is a very nice fellow.” 
Then Counsel for the Union asked "Did he ever talk to you about - - 


about incentive rates and the Union?" And the witness replied, 

"Well, he said he was making a bonus which was some days more 
than some days, and if we would get a little raise, that wouldn't help us 
anyhow, not much to amount to anything. If we would get that much out 
to get $5 a month out." | 

The cross-examination of the witness in the representation pro- 
ceeding reveals that he rode a considerable distance in an automobile 
driven by the Union Representative, John Kerch along with Dave Domke, 
Birger Amundson, and Don Amundson to the regional office of the National 
Labor Relations Board in Milwaukee, Wisconsin for the purpose of placing 
the charges that formed the foundation of this proceeding. His testimony 


that on all of this trip, including a stop over for lunch, not one word was 
said about the Union or the complaints against Respondent, strain cred- 
ulity. So does his story that nobody told him what they were going to the 
Regional Office for, and that while he had an idea what was going on, he 
got this idea "just from my own self," and that nobody else said anything 
to him, "not a word.” He also testified that it was getting late by the 
time they left the regional office that night, -- pretty near midnight, -- 
and he arrived at home at 20 minutes to 4 in the morning, but that they 
had stopped long enough in Fond du Lac, at about 1 a.m. to have a couple 
of drinks, one that the witness bought and another that the Union Repre- 
sentative bought, indicating a degree of conviviality that might have in- 
duced conversation about the joint effort. 
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Cross-examination of Duesterhoeft also revealed that the statement 
he gave to a representative of the N.L.R.B. before the hearing made no 
reference to any statement by Supervisor Lee that the Christmas bonus 
would be discontinued if the Union got in, although he testified Lee made 
such statement in his direct examination, and he reaffirmed it on cross- 
examination. Duesterhoeft also testified that during the hour conversa- 
tion with Corky Lee he and no one else said anything, that Lee did all the 
talking. 

The Hearing Officer in the representation proceeding relied entire- 
ly on the testimony of the witnesses Duesterhoeft and Domke in finding 
interference with the election through the "interrogation and threats" 
of Respondent enumerated in (1) through (6) above. 

The testimony of the witness Domke is characterized by great un- 
certainty. When first asked as to what he heard Supervisor Lee say, he 
answered '. . . I heard him mention that the Union--all we would be 
doing would be paying the union dues, and we wouldn't be getting nothing 
out of it, that the union couldn't benefit us by nothing, and if the Union 


did get in, that there would be quite a few of us that wouldn't have no job." 


Asked when this was said, he replied, "It was a couple weeks I 
think before the last union -- I think it was the 27th, I think." 

Q. 27th of what? 

A. September, I think. 

, 27th of September ? 

. Yes, somewheres around in there it was. 

. Was it before or after the election? 

. After, I think. 

. After the election? 

. No, I will take that back, before the election it was. 

When advised by Counsel for the Union that the election was on 
September 23, for the purpose of refreshing the witness’ recollection, 
and then asked if the crucia] conversation came before that date the wit- 
ness answered "T think it was before." 
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In addition to revealing the uncertain character of the witness's 
testimony the foregoing questions and answers take on additional signifi- 
cance in the light of the testimony of Birger Amundson, called by the 
Union in the hearing on objections, who after considerable prodding as 
to the time of this same conversation, stuck to his story that the con- 
versation took place after the election. The Hearing Officer did not rely 
on this testimony. | 

Uncertainty and confusion is evidenced also in the following testi- 
mony of the witness Domke with respect to the washer, which it is claimed 
Respondent threatened not to install if the Union came into the plant. 

Q. When did they start to work on it, about ? | 

A. This was a couple of weeks before--before the last meeting. 

I think it was -- I mean, the election. | 
. A couple of weeks before the election? 
| 
. Yes. 
. Do you recall about when they stopped working on this machine? 
. It was --. It was shortly after the election that they stopped on 
it. | 
. They stopped work -- they kept working on this SEER right 
along? 
. Yes. 

. Until when? 
. Until just -- it was just about right up to election, somewheres 
in between there, either shortly before or right after they quit 
working on it. | 


The testimony in the representation hearing reveals, as Domke ad- 
mitted, that he and others assaulted the husband of an anti-union employee. 
In his report and recommendations to the Board, the Hearing Officer said 
this concerning the witness Domke: "Domke, obviously, is wholly pro- 
union, however, his testimony, like Duesterhoeft, appeared honestly offered 
and not exaggerated nor as militant as one might expect from an employee 
who would assault another because of his anti-union views. | The assault 


298 


clearly indicates Domke’s pro-union views, but it does not require dis- 
crediting his testimony on that basis alone." 

The Hearing Officer also credited Domke over Supervisor Harold 
Taggelman in a conflict of their testimony, concerning alleged repre- 
sentations Taggelman made to Domke, that if the Union got in, the Christ- 
mas bonus would be taken away and the pulley line and heating element 
line would be taken out. Nevertheless, the Hearing Officer had this to 
say about Taggelman's testimony: ‘There is nothing in Taggelman's 
demeanor which would lead me to discredit him. He appeared forthright 
and willingly answered all questions put to him. In spite of the attack on 


Domke's credibility, as set out above, I chose to credit him on other 


matters and I do so here. I rely mainly on the fact that the alleged 
statements by Taggelman are of the same character as those attributed 

in other testimony to other supervisors, and are of the same character 
which were admittedly made by John Himes in his speech of September 
22, which will be treated hereafter, e.g., statements such as the Union 
losing membership and paying dues but getting nothing out of it. It is 

the similarity between the statements testified to by Domke and attributed 
to Taggelman, denied by the latter, with the statements admittedly made 
by Himes which persuades me to credit Domke over Taggelman. I also 
give weight to Domke's general demeanor, discussed above, which lead 
me to credit his testimony on those matters." Thus it appears that the 
Hearing Officer discredited the forthright testimony of the witness Taggel- 
man, in the main because what he is alleged to have said, coincided with 
what the persons disputing Taggelman, testified that other supervisors 
said. 

The Hearing Officer also gave weight (in making his credibility 
findings in favor of ithe witnesses Dve sterhoeft and Domke) to the fact 
that two other persons, namely Russell Krueger and John Meinen, were 
said by Duesterhoeft and Domke, in their testimony, to have been present 
at the conversations where Supervisor Lee is supposed to have made his 
threats, and the Hearing Officer assumed that inasmuch as Respondent 
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did not call these two other persons, Krueger and Meinen, to testify, 
their testimony would have been adverse to the Company. | 

Respondent, in the casé at bar, called both of these other persons, 
that is Russell Krueger and John Meinen, and both testified. The testi- 
mony of each indicates that neither heard Supervisor Lee make any of 
the statements that the witnesses Duesterhoeft and Domke attributed to 
Lee, except that when Krueger was asked "was there anything in that 
conversation said about Duesterhoeft's own quota that you can recall?" 
Krueger answered, "Well that -- everybody in the shop I mean rides 
Harry because he doesn't make his quota and he sleeps on the job and 
everything else." And Krueger also testified that he did hear Mr. Lee 
say in the conversation in question that if the Company did not make 
enough money they might drop the cooling line and the heating element 
line. | | 
Both of these witnesses also testified that the conversations in 
question were much shorter than the witnesses Duesterhoeft and Domke 
made them. While the Hearing Officer found that Duesterhoeft testified 
that his two conversations with Lee lasted around 30 to 45 minutes, the 
record seems to indicate that Duesterhoeft fixed the duration] of each at 
1 hour. This disparity, where the witnesses Krueger and Meinen esti- 
mated the length of the conversations to be about 5 or 10 minutes, may 
not be of tremendous importance, but I deem it significant in two respects; 
first, the lengthy conversations of an hour each, fixed by Duesterhoeft, in 
which Lee did all the talking and no other person said even "one word," 
establishes quite clearly Duesterhoeft's tendency to exaggerate and be 
inaccurate in his statements; second, there is no plausibility to the state- 
ment that a conversation with a supervisor, in which the supervisor did 
all the talking and said nothing more than Duesterhoeft attributes to him, 
would take place on a production line where Duesterhoeft was presumably 
taking care of his work on the line as the conversation went on. 

There was nothing, either in the substance of the testimony of the 


witnesses Krueger and Meinen or in their demeanor, or any other reason, 
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to question their credibility. Krueger may hold supervisory status. His 
name appears on the list of employees in the unit, introduced by the 
General Counsel in the case as evidence of the number of persons in the 
unit, but during the course of the proceeding the General Counsel indi- 
cated Krueger's name was there through inadvertence, and he questioned 
Krueger’s non-supervisory Status. 


On the basis of the whole record, as hereinbefore discussed and as 


revealed by the transcripts in both the case at bar and the hearing in the 


representation proceeding, I cannot find a preponderance of credible evi- 
dence to sustain the General Counsel's burden of proving violation of Sec- 
tion 8(a)(1) in the area of the alleged threats by supervisors Lee and 
Taggelman, hereinbefore more specifically set forth. I find the testi- 
mony of Duesterhoeft and Domke, bearing directly upon the alleged threats, 
in the light of the whole record relating to them and their testimony, 
wholly unconvincing. As to the allegations concerning the removal of 
certain production lines, and failure to install new machinery, the line 

is an uncertain one’ between legal statements, such as predictions of 
action based on justifiable economic considerations, and illegal state- 
ments, such as alleged to have been made by the supervisors. The 
General Counsel has the burden of proving by a preponderance of credible 
evidence that these statements were made and also that they were of the 
illegal kind. This he has failed to do in this case. 

This conclusion is supported by the circumstance that neither the 
Union, in the representation hearing, nor the General Counsel in the case 
at bar, produced any more than the two witnesses Domke and Duester - 
hoeft to testify concerning the alleged threatening statements. If substan- 
tial threats were being made to dissuade employees from voting for the 
Union, it seems reasonable that out of a unit of approximately 75 employ- 
ees, witnesses other than Domke and Duesterhoeft could have been pro- 
duced. 

Two other indications of the tenuous quality of the case against 
Respondent, as to threats, are (1) that both Duesterhoeft and Domke failed 
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to make any mention in their written statements to agents of the Board 
prior to the hearing on objections, that they had heard Supervisor Lee 
say anything about eliminating the Christmas bonus if the Union came 
into the plant; and that the Regional Director, in his original investiga- 
tion of the objections to the election, made no adverse finding against 
either Taggelman or Lee, but found the statements of another supervisor, 
Clifford Fiene, to be objectionable; whereas the Hearing Officer cleared 
Fiene and found Lee's and Taggelman's statements to have been threaten- 
ing. | 
The Speech 
The General Counsel relied on two other aspects of interference, 
by the Respondent, as proof of 8(a)(1) violations in the instant case. 
These two are the September 22 speech of Vice President Himes and 
the September 14 letter he distributed to the employees prior to the 


election. 


The Hearing Officer made his conclusion that the September 22 
speech created "generally coercive atmosphere" from findings, such as 


those hereinafter set forth in (a) through (g), gleaned from the testimony 


of witnesses called by the Union to testify as to what was said in the 


speech. | 

Witness Larsen recalled that Himes said that those employees 
who signed cards would still have to pay dues, even if the Union did not 
get in; also that the Union could call a strike without taking a strike vote; 
was unable to recall the exact wording, but had the enreesion from the 
speech that if the Union won the election the employees would not receive 
a Christmas bonus; and Himes spoke about the employer putting money 
into the factory at Winneconne and if the Union got in Respondent could 
not afford to keep the small factory in operation so far from) the main 
office. | 

Richard Breitenbach testified that Himes told how huge the Union 
was and that it could not benefit employees in a small plant; also that he 
said employees would be subject to union dues even if the Union did not 
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win the election; that he said the employees should think the matter over 
when voting, and vote "No"; and that Himes explained how the Company 
had put as much into the plant as it could afford, and if the Union got in, 
the Company would have to pay more which it could not afford to do and 
consequently it would either move operations elsewhere or cease opera- 
tions at the Winneconne plant. 

Duesterhoeft recalled only Himes stating that the plant would be 
better the way it is without a union and if a union got in, the Company 
would bargain from scratch. 

The witness Domke recalled Himes speaking of the Union; also that 
he said the Company had a good union in its Milwaukee plant, and if the 
Union got in, it could not afford to have a small plant perform the work 
when it could be done in Milwaukee as cheaply. 

Against this testimony, supporting some "findings" that never have 
been deemed coercive by the Board, the Hearing Officer analyzed the 
testimony of Himes'concerning what he said in the speech. He found that 
Himes had made notes from which he spoke at the meeting in question; 
that he used these notes, not in evidence, to refresh his recollection as 
to what he said; that he used two pieces of petitioners’ campaign litera- 
ture while he spoke, refuting certain claims made by the Union therein. 
The Hearing Officer states in his report and recommendations "I deem 
it as significant for credibility purposes that Himes only testified about 
the subjects or topics he discussed at this meeting. He did not explain 
in detail what he said at this meeting.'’ He points out that Himes testified 
at one point about: "The question of economics--economics relative to 
Milwaukee and Winneconne, the fact that they were--any comparison be- 
tween the two, you had to consider the geographical location, one to the 
other, as well as the economic climate." The Hearing Officer reports 


that "Himes did specifically deny stating that if the Union got in, he 


would not bargain; that the Union could not get anything for the employees 
that they could not get for themselves; that if the Union gets in, the Com- 
pany would move out; that if the Union got in, there would be no Christmas 
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bonus; that employees who signed cards would have to pay union dues 


even if the Union did not get in. Himes [did admit] telling the employ- 
ees that if the Union came in, "bargaining would start from scratch. W 
The Hearing Officer reported difficulty in understanding how 
Himes could relate so little of what he said at this meeting, yet have 
a recollection clear enough to make his specific denials. But as to 
the testimony of the witnesses, whom the Hearing Officer credited over 
the testimony of Himes, he said "I am impressed also by the witnesses 
who testified,.all of whom were present while others testified, yet when 
asked some questions, the answers to which they had already heard, they, 
in some instances expressed an inability to recall. This indicates an 
honest desire to testify only to those matters which they had an inde- 
pendent recollection of." It was upon these broad guidelines that he 
made the findings hereinbefore set forth. 
In finding the speech and the letter as interference with the elec- 
tion, the Hearing Officer considered their joint effect. He concluded 


first, that Himes’ discussion of the economics of the Winneconne plant 


was bad and that the idea was clearly conveyed to the employees that 
the Company would move the product lines or suspend their operation 
if in any manner the Union brought about increased costs. He said, 
"This idea was approached slowly by the letters to the employees and 
then forcefully delivered home in the September 22 speech." 

Secondly, he found the reference to "bargaining from scratch," 
and its use in connection with the Christmas bonus as interference , and 
dealt with it in detail in connection with the September 14, 1964 letter. 
There it was stated: 'Under the law, an employer is not required even 
to continue in effect its existing benefits if the Union wins. Bargaining 
starts from scratch." | 

The two witnesses hereinbefore mentioned, Meinen and Krueger, 
called by Respondent in the instant proceeding, denied in their testimony 
that they heard any of the objectionable statements made by Himes in 
his speech of September 22. Four other employees called by Respondent, 
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Bertha Ginnow, Rose Cartwright, Don Pinnow and Dorothy Marine, all 
testified that they heard the Himes speech but recalled nothing being 
said about the Christmas bonus being discontinued if the Union came in. 
Their recollection seemed so bad, however, that their testimony has 
little probative value as to what Himes did say. It is about as persua- 
sive that Himes did not mention the bonus as Messrs. Duesterhoeft's, 
and Domkes is that Himes did mention it. 

I find that all the evidence adduced, -- that hereintofore discussed, 
-- and the entire record in both the representation case and the case at 
bar, bearing on the Himes speech, is not of the kind, character, or weight, 
that will support allegations of the violation of the Act. There is con- 
siderable diversity, and little agreement, in the testimony of the various 
witnesses as to just what was said by Himes. I cannot find that such 
testimony constitutes a preponderance of credible evidence considered, 
in the light of Himes’ own testimony, which I am unable to discredit. 
Notwithstanding I see no ground for discrediting Himes, I do not rest 
this decision on a resolution of credibility as between him and other 
witnesses, but simply find inadequate proof to establish the alleged un- 
lawful statements and the commission of an unfair labor practice. Thus, 
while I might not have made the same credibility resolutions that the 
Hearing Officer made on conflicting testimony taken at the hearing on 
the objection, it is not my function to, and I do not seek, to reverse or 
vitiate his credibility findings which related to an issue not here involved. 
It does not follow, of course, that his findings, or the proof he found in 
the testimony, will support findings of commission of unfair labor prac- 
tices, even though they did, in his judgment, constitute interference with 
the conduct of the election, 

The Letter 


The only remaining element of violation of Section 8(a)(1), alleged 


herein, and claimed'by the General Counsel to have been proven by the 
findings of the Hearing Officer. is the language in the September 14 letter, 
claimed to be in violation of the Act. There is, of course, no factual dis- 
pute, concerning the use of the quoted language by Respondent in the subject 
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letter. The Hearing Officer found the language objectionable in context 
with all the other facts of the case. 

The General Counsel argues that the language in such ehaens 
violates Section 8(a)(1) of the Act under the authority of Marsh Super - 
markets, Inc., 140 NLRB 899, Surprenant Mfg. Co., 144 NLRB 507, and 
General Industries Electronics Company, 146 NLRB 1139. The "context 
with all the facts" to which the Hearing Officer referred, in finding the 
language objectionable, would necessarily be the interference of the 
"threats" of Supervisors Lee and Taggelman. The only other objection- 
able conduct he found, beside the letter and the supervisors’ remarks, 
was the speech of Vice President Himes, and that was in part at least 
the objection dealt with in the letter. | 

Respondent contends that the letter was not objectionable under 


the authority of Trent Tube Company, etc., 147 NLRB 538. I am unable 
to distinguish the instant case from Trent Tube and agree with Respond- 
ent that it is controlling as to this aspect of the alleged violation of Sec- 
tion 8(a)(1) by the Respondent. If the letters in Trent Tube, in the con- 
text of all the other facts of that case, did not constitute interference 
in an election, as was held by the Board there, then of course, similar 
matter in a letter in context with similar facts, would not constitute vi- 
olation of Section 8(a)(1). In failing to distinguish this case from Trent 
I give weight to the fact, found by the Hearing Officer, that here, as in 
Trent the Union carried on a fairly aggressive circulation of propaganda 
among the employees. | 
As pointed out by counsel for the Respondent, the thought expressed 
in the full context of the letter found objectionable by the Hearing Officer 


in the representation proceeding here, is identical in thought, and also 
identical as to many words and phrases, with one of the letters sent by 
the employer to the employees in Trent Tube. See Exhibit C\ attached 
to the Board's decision, page 544. And the phrase "Bargaining starts 
from scratch!" appears in still another letter used by the employer in 
Trent Tube. See Exhibit B of the Board's decision, page 543. 

It is fairly obvious that the September 14 letter, sent by Re- 
spondent in this matter, was patterned after the letter in 


216 


Trent Tube. And it seems a fair characterization, to say that the 


letter here, plus even the worst that 'might be attributed to Respondent 
by reason of Vice President Himes’ speech, with respect to the Union and 
strikes, is considerably milder than the total effect of the letters, in the 
context of the facts there, distributed by the employer in Trent Tube. 
Thus, I find and conclude that this final aspect of 8(a)(1), that it is the 
September 14 letter, is not violative. 

Accordingly, I recommend that the complaint as to all aspects of 
the alleged violations of Section 8(a)(1) be dismissed. 

The Alleged Refusal to Bargain 

1. The Majority Question. 

As in most cases such as this, where a labor organization having 
lost a representation election, seeks a bargaining order through charges 
of violation of Section 8(a)(1) and 8(a)(5) of the Act, there is here a dis- 
pute as to whether the Union actually represented a majority of the employ- 
ees in the unit for purposes of collective bargaining, at the time of the 
alleged offenses. Here too, as in nearly all such cases, the question 
arises as to the representations made to the employees at the time their 
signatures were obtained on the cards relied on to prove such majority. 

The cards signed by the employees in this case are clear, un- 
ambiguous authorizations by the signers to the United Steelworkers of 
America to act as each signer's representative for purposes of collective 
bargaining. Under well-established Board law, it therefore follows that 
each card signed by a member of the unit counts toward the union's 
majority, absent a representation by an agent of the union, in the solici- 
tation of the signature, that the only purpose in getting the signature was 
to obtain an election. If the evidence establishes that such representation 
was made, then that card does not count toward the majority. 

The number of employees in the unit is 74 or 75, depending on 
the status of Krueger. The question whether he is a supervisor, need not 
be resolved for the purposes of this Decision. There are 53 cards in evi- 
dence signed by employees within the unit, 10 of which may have been 
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obtained after the petition was filed. Respondent does not assert that the 
cards are deficient or ambiguous on their face; and it does not deny that 
a majority of the employees in an appropriate unit, had signed such cards 
when a request for bargaining was made. It is Respondent's contention, 
rather, that the circumstances under which the cards were signed estab- 
lishes that the employees did not, in fact, designate the Union as their 
representative and that the cards were signed only for the purpose of 
obtaining a Board conducted election. 
Respondent called four witnesses to testify as to nomerainten 
made to them by Mr. John Kerch, Union Representative, who! solicited 
and obtained essentially all the cards in evidence. One of these witnesses, 
Bertha Ginnow, testified that Mr. Kerch told her when he asked her to 
sign that he "had to have the majority cards signed in order to have an 


election. We would have an election as soon as a majority of the cards 
had been signed and the people had been signed up.” When asked on 
cross-examination whether Mr. Kerch said this purpose was the only one 
the card would be used for, this witness replied that she did not know. 
She also testified, and I find (there being nothing in the record to refute 
her testimony) that she did not read the card but rather relied on Mr. 
Kerch's explanation as to the purpose for which she signed it. 

When Rose Cartwright was asked what Mr. Kerch told her when he 
asked her to sign the Union card she said "He said -- he said that we 
were trying to organize the Union and that we needed half or a majority 
of the people signed the cards and then we would have an election and 
get the Union in the shop." Later in her testimony she amplified her first 
statement somewhat, as to Mr. Kerch's representations when he obtained 
her signature with the following: "That was to organize the Union and to 
get it started, and to organize the Union you had to have so many signed 


cards, and if we got I would say half or a majority of the people to sign 
then we would have an election, and how the election turns out in the 
majority then we would have the Union in the shop." | 
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She also testified, and I find, that she did not read the card thor- 
oughly only “glancéd" at it. She testified further, and I find, that after 
the Union lost the election she was solicited again by Mr. Kerch for a 
second union card about the middle or latter part of June 1965, and this 
time he "wanted to get signers again about the same principle that we 
needed so many signers and then we wouldn't have to have an election 
to have the Union come in if we had so many people sign cards."" She 
did not sign the second card and told Mr. Kerch "that I didn't care much 
the way it turned out, the way the election and everything turned out, so 
I wasn't going to sign another card because we tried once and lost." 

The witness Don Pinnow testified that when he signed his card 
Mr. Kerch told him he wanted it "so they could hold an election, and 
that the cards would be kept confidential on file until after the election, 
if the Union got in.” This witness testified, and I find, that he did read 
the card. On cross-examination he also said that Mr. Kerch did not 
tell him that the only purpose for signing the card was to have an elec- 
tion. 

Dorothy Marine, an employee, did not sign a card for the Union 
but testified concerning the representations that Mr. Kerch made to 
her when he solicited her signature. She testified, "At the time he told 
me if I signed the card I would not be obligated to any thing." 

I do not undertake to resolve the effect of the testimony of these 
four witnesses apart from the other evidence for there is other support 
for Respondent's assertions that the employees who signed the cards did 
not actually intend to authorize the Union to represent them for bargain- 
ing purposes, until such time as an election was won. 

The candor of the Union representative, John Kerch was exemplary. 
He acknowledged that not all of the people who signed the cards read 
them. When first asked the question as to whether all the persons who 
signed had read the cards, he answered, over objection of Counsel, with 


an explanation. not really responsive to the question, as to what he sought 


to explain to the people. In the explanation he testified "I tried to explain 
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what the card meant, that it would authorize the United Steel Workers 
to be -- to represent the employees in collective bargaining." Reminded 
by counsel that he did not really answer the question, and asked again if 
they all read the cards, he answered "No, they did not.” Then he was 
asked "What did you tell them you wanted [them] to sign the card for?" 
He then answered at length stating that he explained he was trying to 
organize the plant for the United Steel Workers Union, stated the aims 
and objectives of the Union, explained some of the benefits of collective 
bargaining, displayed a booklet showing the organizational structure, 
inquired if they had any questions, and then asked them whether they 
wanted to sign the cards. | 


These questions and answers followed: | 


Q. To go back to my question what did you tell them you 
wanted them to sign the card for ? | 
A. I don't really understand. i 
Q. What did you tell them you were going to use the cards 
to do? | 
I told them I was trying to organize the workers for the 
United Steel Workers of America. | 
. Isn't it a fact you told them you wanted them to sign 
those cards so you could have an election? 
. Yes. I told them that they wanted an slaction® yes. 
Q. Didn't you explain to them that you'd need 30% of the cards 
to get an election? Did you explain that? 
A. Yes, I did. 

The witness was then pressed at considerable length by counsel as 
to whether he did not tell all the employees solicited that they wanted to 
get more than 30 percent because it was their experience, that unless 
more than half signed cards there was little likelihood they would win 
the election. And as his final answer on this line of questions he said 
‘I'm not sure I said that. I don't believe I said that because I don't know 
how I could have told them that." Then to the question whether he had 


any thought in his mind when he talked to these people that the cards 
could be used to get recognition without an election, he gave this frank 
answer: ‘No, I didn't know there was any other way, frankly, to get 
representation." 

Q. "And you told them this was for the purpose of getting an 

election, didn't you?" 

A. I told them I thought we would have an election. 

At this point in the cross-examination it was established that the 
witness had made a pretrial statement for the Regional Office. An ex- 
cerpt from this affidavit was read to the witness concerning which the 
transcript reveals these questions and answers: 

The excerpt: 

I explained to those who did not ask what the cards were for 
that we would go to an election only if more than a majority of 

them signed check-offs and membership cards for the USA. I 

also stated that if we lost the election the cards would be of no 

value to the Union thereafter. 

. Now is that true? 

. Well, this-- 

(Interposing) Excuse me: Is that true? Did you say this? 

. I signed that statement, yes. 

. Did you say that to the employees? 

. That is a general statement I made to different employees. I 
didn't state any--I said various things to various employees, 
but in general I did state that if we didn't win bargaining rights 
through the election that the cards were of no value. 

Mr. Kerch testified later that he had continued his organizational 
efforts after the loss of the election, and (over repeated objection by 


counsel) that in his subsequent solicitation he "told the people that we 


would--that I would like to have them sign another card because we could 
possibly have another election, or we could possibly win bargaining rights 
without an election, but definitely I felt that if we could prove we still have 
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a majority that we would be ina better position." And in this same con- 
text he added: ". . . I said we would try this... To have the workers 
sign new cards to see whether we still held a majority, and if we could 
get bargaining rights without the election we would do that, or if we 
were required to have an election we would have another election." 

Mr. Kerch also testified that he and another union repres entative 
were in the Milwaukee offices of the National Labor Relations Board 
with representatives of Respondent the day the agreement was reached 
to hold the election, that he assumed the authorization cards were 
present then and there, that he did not make any request that the Com- 
pany check the cards for a majority, and that he did not know that any 
other union representative made such request. | 

The testimony of the four witnesses concerning the representa- 
tions made to them when their signatures were solicited, fairly inter - 
preted indicates that the purpose of the cards sought from them, was to 
obtain an election. The fact that the Union filed its petition for an elec- 
tion the very day it wrote its formal demand for recognition, and did not 
even ask for a card check, indicates that the Union had no thought of any 
procedure other than an election. From these circumstances, established 
by the evidence, and the testimony of Mr. Kerch concerning his repre- 
sentations to the signers, I deem it a fair and reasonable inference and 
conclusion, and I do infer and conclude, that Mr. Kerch did make such 
representations to the signers of the cards in evidence, that gach signer 
acquired from the representations, the belief that the only purpose in his 
signing the card was to obtain an election. There was no other concept 
existing. In drawing this inference I give special weight to this part of 
Mr. Kerch's testimony which I have underscored "I did state that if we 


didn't win bargaining rights through the election that the cards were of 
no value." | 

I also give special weight to the fact that the Union continued its 

organizational effort after the election was lost, and infer that after the 

election Mr. Kerch had been advised of the Board's then somewhat new 
| 


policy, entitling a Union to gain recognition through unfair labor practice 
proceedings, notwithstanding the loss of an election; and particularly to 
his testimony, hereinbefore set forth from which it may fairly be inferred, 
as I do infer, that the Union itself was not certain of a majority through 
the cards it held. In the second solicitation the representation was ad- 
mittedly made that the card might be used not only for an election but 
possibly to establish representation by another method. 

As I understand the law in this type 8(a)(5) case, the submission 


of clear and unambiguous authorization cards, signed by a majority of 


the employees in an appropriate unit makes a prima facie case on behalf 


of the General Counsel, and that the burden then rests on the Respondent, 
contending that the cards are not valid in support of the Union's majority 
status, to prove that the cards were not signed really for authorization 
purposes. While the Board has spoken as to certain aspects of the proof 
required to invalidate cards (that is to say, invalidity follows where it 
appears a union agent represents that the "only" reason for obtaining the 
signature is to get an election) it cannot be the law that the Board intends 
to attach to the word'"only” any exclusive or magical authority. If the 
whole record in a case establishes, as I find and conclude the record in 
this case does establish, that nobody involved in the proceeding in which 
the Union seeks to represent employees (and this assumption includes of 
course employees themselves) has any thought that representation of a 
majority will be achieved in any way other than in an election, the cards 
signed are as invalid for the purposes of establishing a majority without 
the election as if the union agent had represented to each employee sign- 
ing that the only purpose in signing was to get an election. 

It must be remembered that a record in a case such as this, or in 
any legal proceeding, makes possible only an approximation of the truth. 
Thus the approximation, --or the suggestion, -- of what the facts really 
are in a given case should be much closer to the truth when based on con- 
clusions and inferences drawn from an entire record rather than from a 
set formula of one or only a few words. Objective and honest as many 
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| 
witnesses seek to be, it is impossible to escape some coloration of testi- 
mony when special validity is known to surround certain language. The 
tendency not to injure one’s own case by using the "wrong language", is 


quite universal, and is evident in the testimony of the witness John Kerch, 
notwithstanding that the whole of this testimony establishes unusual frank- 
ness, candor and honesty. There can be little question but that a high 
percentage of the many witnesses who are called upon to testity, on both 
sides of the issue, in this type of unfair labor practice case do in fact 
color, in some degree, their testimony because of the knowledge that 
has been provided them ahead of time as to the special significance that 
will be attached to certain language they might use, in the resolution of 
the conflict. This merely points up the importance of not resting the 
ultimate decision in a case such as this on a special word or word com- 
binations. | 

The statutory method for establishing a Union's right to represent 
employees in an appropriate bargaining unit, is a secret election among 
the employees in which a majority vote for representation. Experience 
has established over the years that this method may be thwarted by either 
unions or employers, through unlawful means. Such experience has pro- 
duced another method of establishing majority status, and that is the 
method sought to be utilized here by the Union through the aid of the of- 
fice of the General Counsel. It would of course be a travesty on justice 
for an administrative body to subvert the statutory intendment by thrust- 
ing upon the employees in the unit, by administrative fiat, a Union that 
a majority of the employees do not want. It follows that the substitute 


| 
method of establishing the majority must be employed with extreme 


caution. 
The burden of proving majority by a preponderance of the credible 

evidence rests in the last analysis on the General Counsel. I find and con- 

clude that in this case the record does not establish that a majority of 

the employees in the unit involved herein, had in any manner! expressed 

an intention that the petitioner in this case represent them for the pur- 

poses of collectively bargaining. The prima facie case that is made by 


the cards, in any proceeding, rests on an assumption that the signers can 
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and did read the card, and the conclusion that they are bound by what they 
read and agreed to when they signed. In this case the testimony of the 
solicitor himself, and the testimony of employees who signed cards, is 


to the effect that not all who signed, read the cards. Thus the prima facie 


case is weakened. To say that a majority of the employees in the unit, 
who signed cards, read them would be sheer speculation. This weakness 
of the case relating to the uncertainty of the number who knew what they 
were signing plus those who signed because the solicitor represented the 
cards to be of no value if the Union did not win bargaining rights through 
an election, is heightened by the inevitable conclusion to be drawn from 
this record and nobody involved anticipated anything other than an election. 


2. The Effect of Respondent's Conduct on the Question of Bad Faith. 


Even if the findings of the Hearing Officer were binding in this 
proceeding, as contended for by the General Counsel, and even if the total 
record in this proceeding supported a finding that Section 8(a)(1) had been 
violated as alleged, and even assuming that the Union did represent a 
majority of the employees in the unit when the violations were committed, 
the Union would not be entitled to an order requiring the Respondent to 
bargain with it under this record. Recent Board Decisions clearly 
establish that in this type case, it is not only incumbent on the General 
Counsel to prove a majority, and violations of Section 8(a)(1) of the Act, 
to justify a bargaining order, but in addition has the burden of proving 
that the employer has refused recognition in bad faith. John P. Serpa, 
Inc., 155 NLRB No. 12; Strydel Incorporated, 156 NLRB No. 114. 

Granting that the Respondent violated Section 8(a)(1) as alleged 
(ander the assumption here made and contrary to my findings and recom- 
mendations) the offensive conduct was not of a kind that establishes on 
the part of Respondent a determination to undermine the Union's majority 
(assuming it had established a majority) or to reject the collective bar- 
gaining concept. The unfair labor practices (if they had been established 
by the evidence adduced) consisted of representations by two supervisors 
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to 2 out of 75 employees, of certain detriments if the Union was selected 


as the employees' representative, plus coercive statements in one speech 
and one letter from management. These alleged threats are of a kind so 
close to the border line of free speech that it is very difficult to ascertain 
whether statements of the kind made, violate the Act or are protected by 
it. Such acts of misconduct (assuming they had been made) sparingly com- 
mitted, like certain others that the Board has recognized, do not destroy 
Respondent's good faith considered with other ameliorating conduct. See 
Hammond & Irving, Incorporated, 154 NLRB No. 84. Compare also Cler- 
mont's Inc., 154 NLRB No. 111, where the unfair labor practices involved 
seem to have been more aggravated than those, we are assuming for the 
sake of the discussion were committed here; and Harvard Coated Products 
Co., etc., 156 NLRB No. 4, where the Board denied a bargaining order 
notwithstanding the commission of unfair labor practices on the part of 


the Respondent, in part at least because the Respondent took prompt action 
in agreeing to an election upon receiving the Union's request for recogni- 
tion (a circumstance present in this case). The unfair labor practices in 
Harvard, -- a plant superintendent's threat to an employee that if the 
Union came in the Company would lose an important customer, and a 
similar statement to another employee, along with a promise of a super- 
visory position to the employee conditioned upon the Union's loss of the 
election, -- seem at least as onerous as those in this case, assuming, the 
evidence adduced had established them. | 

In the light of the foregoing authorities, and on the entire record 
in this case I find and conclude that the General Counsel has not sustained 
his burden of proving that Respondent was in bad faith in going to the 
election. This statement is made on the basis of a continuing assump- 
tion that the evidence adduced for the purpose, proved the commis sion 
of violation of Section 8(a)(1) according to the purport of such evidence. 
Absent such assumption, and dealing with my actual findings and recom- 
mendations that no unfair labor practices were committed by the Respond- 
ent, there is, of course, no question but that the General Counsel failed to 
prove bad faith. 
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For all reasons hereinbefore set forth, and on the basis of the 
findings and conclusions hereinbefore made, I recommend that the com- 
plaint herein, in its entirety, be dismissed. Accordingly, I do not reach 
or resolve the issues raised by the separate defense of the Respondent 
that the alleged violations of Section 8(a)(5) must fail because there was 
no demand for recognition within the 10(b) period of the Act sufficient to 
impose a duty upon the employer to bargain. 

Ihave entered a separate order herein correcting the transcript 
on the motion and showings of counsel. 

Dated at Washington, D. C. February 24, 1966 


/s/ Boyd Leedom 
Trial Examiner 


[Filed January 31, 1967] 


DECISION AND ORDER 


On February 24, 1966, Trial Examiner Boyd Leedom issued his 
Decision in the above-entitled proceeding, finding that the Respondent had 
not engaged in unfair labor practices alleged in the complaint, and recom - 


mending that the complaint be dismissed in its entirety, as set forth in 


the attached Trial Examiner's Decision. Thereafter, the General Counsel, 
the Charging Party, and the Respondent filed exceptions to the Trial Ex- 
aminer's Decision together with supporting briefs. Respondent also filed 
a Motion to Reopen the Record. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has dele- 
gated its powers in connection with this case to a three-member panel. 
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The National Labor Relations Board has reviewed the rulings of 
the Trial Examiner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board has con- 
| 


sidered the Trial Examiner's Decision, the exceptions, the briefs, Respond- 
ent's Motion, and the entire record in the case, and hereby adopts the 
findings, conclusions, and recommendations of the Trial Examiner only 
to the extent consistent herewith. | 

In Case No. 30-RC-89, a Board-conducted representation election 
was held among Respondent's employees on September 23, 1964, in which 
the Union (United Steelworkers of America, AFL-CIO) did not receive a 
majority of the votes cast. The Union then filed objections to conduct af- 
fecting the results of the election, and the Regional Director in his Report 
on Objections recommended that the election be set aside because of 
objectionable conduct. Respondent thereupon filed exceptions with the 
Board to the Regional Director's Report. On February 2, 1965, the Board 
issued an order directing that a hearing be conducted to resolve factual 
issues raised by the objections. 162 NLRB No. 114. | 

In March 1965, a hearing was held in the representation proceed- 
ing. On April 23, 1965, the Hearing Officer issued his report in which he 
resolved credibility issues, made findings of fact, and recommended that 
the election be set aside because of objectionable conduct. The objection- 
able conduct found by the Hearing Officer was as follows: : 

1. Supervisor Lee was found to have made various threats to 
employees Duesterhoeft and Domke, and supervisor Taggelman was found 
to have made threats to Domke. Both supervisors denied the threats at- 


tributed to them, and the Hearing Officer credited the testimony of the 


employees. 

2. Vice President Himes was found to have made objectionable 
statements in a speech to employees on September 22, 1964. There was 
conflicting testimony as to the contents of this speech by Himes, on the 
one hand, and Duesterhoeft, Domke, and other employees, on the other 
hand. The Hearing Officer appears to have found objectionable the state- 


ments that Himes himself testified to having made during the speech. 


228 


3. The Hearing Officer also found objectionable the contents of a 

letter Respondent sent to employees on September 14, 1964. 

Respondent filed exceptions to the Hearing Officer's Report. 
The Board adopted the findings and recommendations of the Hearing 
Officer in an unpublished decision issued on August 25, 1965. 

On March: 15, 1965, the Union filed the charge in this case. 
The complaint herein was issued August 31, 1965, and alleges as violative 
of Section 8(a)(1) of National Labor Relations Act, as amended, precisely 
that conduct which was found objectionable in Case No. 30-RC-89. The 
complaint also alleges a violation of Section 8(a)(5) of the Act based upon 
Respondent's failure 'to recognize and bargain with the Union pursuant to 
demands by the Union when it is alleged to have had majority status. 

At the outset of the hearing in this case, counsel for the General 
Counsel maintained that the Hearing Officer's factual findings in Case No. 
30-RC-89 were "res judicata" as to the facts alleged in support of the 
Section 8(a)(1) allegations. He sought to introduce into evidence the 
Hearing Officer's Report and the Board's Decision. Respondent's counsel 
objected to the res judicata motion, asserted that Respondent had "newly 
discovered" evidence to present, and stated that he had no objection to the 
Report or Decision being admitted into evidence provided that the hearing 
transcript in the representation proceeding was considered "in light of 
the newly discovered evidence . . .'' He further stated that he did not 
want to "relitigate the witnesses" who had testified in the represention 
case. The General Counsel then stated that the Trial Examiner should 
consider the entire representation case record. The Trial Examiner ad- 
mitted the Report and Decision into evidence and indicated that he would 
consider the transcript. In his Decision, the Examiner states that he did 
not view Respondent's right to present evidence as limited to "newly dis- 
covered" evidence. 

The General Counsel presented no witnesses in support of the 


Section 8(a){1) allegations in the complaint. Respondent presented only 


IMost of the hearing was devoted to issues raised by the Section 8(a)(5) 


allegations, particularly the majority status of the Union and its demand; 
for recognition. 
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the testimony of two employees, Krueger and Meinen, as to the! conversa- 
tions between Duesterhoeft, Domke, Lee, and Taggleman.” Krueger and 
Meinen testified that they did not hear the supervisors make any of the 
threats to Duesterhoeft and Domke, but they also testified that they had 
not heard the entirety of the conversations in question. | 

The Trial Examiner resolved the factual issues involved i in the 
Section 8(a)(1) allegations by reading the transcript of the representation 
hearing in conjunction with the testimony of Krueger and Meinen and 
deciding that the testimony of Duesterhoeft and Domke should not be 
credited. Accordingly, he found that Lee and Taggelman had not made 
the statements alleged to have violated Section 8(a)(1), As to the speech 
alleged to have violated Section 8(a)(1), the Trial Examiner found that 
the pertinent testimony in the representation case did not establish a 
violation, even upon the findings of the Hearing Officer. Finally, the letter 
alleged as unlawful was found not to be unlawful, an issue involving no 


questions of fact. | 
The Trial Examiner made various other findings relating to other 
issues, but we find it necessary to consider only one other finding made 
by him: Assuming that the Union represented a majority of Respondent's 
employees when it made a timely demand for recognition, has the General 
Counsel established that Respondent's refusal to recognize and bargain 
was made in bad faith?° | 


2The Hearing Officer had drawn an inference adverse to Respondent 
from the absence of testimony by Krueger and Meinen as to the conversa- 
tions in question. | 
3since the Trial Examiner found that the Union did not represent a 
majority, his determination that Respondent's refusal to bargain was not 
made in bad faith was actually in the nature of dicta. As “indicated, we 
do not reach the issue of whether the authorization cards involved herein 
were correctly found invalid by the Examiner, as we shall dispose of the 
Section 8(a)(5) issue on other grounds. 
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The parties, as did the Trial Examiner, address themselves to 
the problem involved herein of the relevance to this proceeding of the 
findings of fact, adopted by the Board, in the representation proceeding 
in which Respondent's conduct now alleged as violations of Section 8(a)(1) 
was litigated to determine if it constituted grounds for setting the elec- 
tion aside. Since most of the cases raising the general problem of the 
relitigability in unfair labor practice cases of issues resolved in repre- 
sentation proceedings involve questions of supervisory status, and do 
not involve reconsideration of credibility issues, this case presents the 
general problem in an unusual pOstanes For the following reasons, we 
do not find it necessary to reach the issue in this case or to pass upon 
the correctness of the Trial Examiner's method of resolving the factual 
issues previously resolved in the representation proceeding. 

Respondent has filed with the Board a motion to reopen the record 
to include the disposition of certain criminal charges against Duester- 
hoeft, the employee whose testimony in the representation proceeding has 
been mentioned.” Respondent seeks to introduce into evidence a certi- 
fied copy of a 20 count indictment against Duesterhoeft filed on December 7, 
1965, in the United States District Court for the Eastern District of Wisconsin. 
The indictment charges in substance that from 1962 through 1965 Duester- 
hoeft engaged in a scheme to defraud the United States by filing fraudulent 
claims for the refund of Federal gasoline taxes; 115 claims, under 14 
aliases, in the amount of $59,364.60 are alleged. Respondent also seeks 
to introduce a certified copy of the Court's Criminal Docket showing that 
Duesterhoeft pleaded guilty to nine counts of the indictment on February 
21, 1966. In the absence of opposition to Respondent's motion, we hereby 
grant the motion and admit the two documents into evidence. 


4compare Amalgamated Clothing Workers v. N.L.R.B., 365 F. 2d 898 
(C.A. D.C.), remanding in relevant part Sagamore Shirt Company d/b/a 
Spruce Pine Manufacturing Company, 153 NLRB 309. 

oThe Trial Examiner found it unnecessary to rule upon a related mo- 
tion made to him; that motion, however, was made prior to the disposition of 


the charges involved and sought to introduce the fact that an indictment 
was pending. 
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In view of the nature of the fraudulent scheme that Duesterhoeft 
was engaged in at the time of his testimony in the representation proceed- 
ing, and only for this reason, we have concluded that his testimony should 
be wholly disregarded as unworthy of belief. Consequently, we find that 
the General Counsel has not established by a fair preponderance of credi- 
ple evidence that Respondent violated Section 8(a)(1) by the statements 
alleged to have been made by Lee and Taggelman to Duesterhoeft and 
Domke. With respect to the alleged violations of Section g(a)(1) based 
upon Himes’ speech and the September 14 letter, we have concluded, under 
all the circumstances of this case, that even if this conduct were found to 
be violative of the Act, itis not of sufficient gravity, standing alone, either 
to support a finding that Respondent's refusal to bargain with the Union 
was in bad faith and hence violative of Section 8(a)(5) of the Act, or to 
warrant the issuance of an 8(a)(1) remedial order. Accordingly, we adopt 
the recommendation of the Trial Examiner that the complaint be dis- 


missed in its entirety. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby adopts as its Order 
the Recommended Order of the Trial Examiner, and orders that the com- 
plaint herein be, and it hereby is, dismissed. | 

Dated, Washington, D. C. January, 31, 1967. | 


/s/ Frank W. McCulloch, Chairman 
/s/ Howard Jenkins, Jr., Member 
/s/ Sam Zagoria, Member 
NATIONAL LABOR RELATIONS 


BOARD 
(SEAL) 


a EEE Ett 


Ssohn Pp. soe Inc., 155 NLRB No. 12; Hammond & Irving, reorporsted 
154 NLRB 
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ORDER 


On August 25, 1965, the National Labor Relations Board issued a 
Decision and Direction of Second Election in the above-entitled proceeding. 
On March 27, 1967, the Employer filed a Motion for Reconsideration of 
the said Decision and on March 31, 1967, the Union filed an Opposition to 
Motion for Reconsideration. In its Motion the Employer contends that 
the Board should certify the results of the first election now that it has 
dismissed the Section 8(a)(5) and (1) complaint, the fifth paragraph of 
which alleged as 8(a)(1) the identical conduct which the Board has found 
objectionable in this case. 

The Board disagrees. It is true in both this case and the sub- 
sequent complaint case? the alleged unlawful conduct consisted of a speech, 
a letter, and remarks made by two supervisors to employee Duesterhoeft. 
In the complaint case the Board discounted the alleged remarks to Duester- 
hoeft,” and concluded that the speech and letter, standing alone, would not 
support an 8(a)(5) finding or warrant an 8(a)(1) remedial order. However, 
it is well established that the test for objectional conduct is less restric- 
tive that the test for Section 8(a)(1) conduct® and that what is clearly 
objectionable in an election might not be sufficient to warrant an 8(a)(1) 
Order. The Board is satisfied that the speech and letter, standing alone, 
warrant setting aside the first election. The Board having duly considered 
the matter, 

IT IS HEREBY ORDERED that the Employer's Motion for Recon- 
sideration be, and it hereby is, denied on the grounds that it is lacking in 
merit. 

Dated, Washington, D. C., May 23, 1967. 

By direction of the Board: 


/s/ Howard W. Kleeb 
Deputy Executive Secretary 


= 
2162 NLRB No. 114 
On the basis of previously unavailable evidence, the Board discredited 
Duesterhoeft's testimony and concluded that the alleged Section 8(a)(1) re- 
marks had not been made. 
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QUESTIONS PRESENTED 


1. Whether the Board erred in finding, with respect to 
certain alleged violations of Section 8(a) (1), that the Act 
was not violated; and in failing to provide an appropriate 
remedy therefor. 


2. Whether the Board erred, with respect to the re- 
mainder of the alleged violations of Section 8(a) (1), in not 
deciding whether or not the Act was violated, and in failing 
to find that the Act was violated; and in failing to provide 
an appropriate remedy therefor. 


3. Whether the Board erred in finding that the Com- 
pany did not violate Section 8(a) (5) of the Act; and in 
failing to provide an appropriate remedy therefor. 
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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
This case is before the Court on a petition to review a de- 
cision and order of the National Labor Relations Board. 
This Court has jurisdiction under Section 10(f) of the Na- 
tional Labor Relations Act, 29 U.S.C. §160(f). 


STATUTES INVOLVED 


Section 7 of the National Labor Relations Act, 29 U.S.C. 
§157 provides as follows: 

“Sec, 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing and to engage in other concerted activi- 
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ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in Section 
8(a) (3).” 

Section 8 of the National Labor Relations Act, 29 U.S.C. 

§158 provides in pertinent part as follows: 


“Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 73 

* * * 

(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of Section 9(a). 


Section 10 of the National Labor Relations Act, 29 U.S.C. 
$160 provides in pertinent part as follows: 


“(c) ... If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person 
to cease and desist from such unfair labor practice, 
and to take such affirmative action including reinstate- 
ment of employees with or without back pay, as will 
effectuate the policies of the Act...” 


STATEMENT OF THE CASE 


On July 1, 1964, petitioner (“the Union”) commenced 
an organizing drive at the Winnecone plant of Wagner In- 
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dustrial Products Company, Inc. (“the Company”). By 
August 13, 53 of the 75 employees in the plant had signed 
cards authorizing the Union to be their bargaining repre- 
sentative (J.A.216). The Union thereupon wrote a letter 
to the Company demanding recognition as the employees’ 
bargaining agent, and offering to submit its authorization 
cards to a neutral agency if the Company desired verifica- 
tion of the Union’s majority status (J.A. 188). The Com- 
pany never responded to this letter, nor did it request verifi- 
cation of the Union’s majority (J.-A. 188). The Company 
later advised the Board that it lacked “knowledge or infor- 
mation sufficient to form a belief as to the truth of the Un- 
jon’s majority status on or about August 14, 1964, or at any 
time thereafter” (J.A. 146). Its supervisor, however, con- 
fessed that throughout the succeeding period 50 to 60 
percent” of the employees were wearing Union buttons 
(J.A. 62). 

The Union filed a petition for an NLRB election, and an 
election was scheduled for September 23, 1964 (J-A. 188). 
The Union contends that during the weeks preceding the 
election, the Company engaged in the following unlawful 
conduct: | : 

(1) Supervisor Lee threatened that, if the Union were 
elected, two production lines would be moved out of the 
plant and two others, scheduled to be installed, would not 
be installed; the Christmas bonus would be eliminated; the 
Company would cut overtime; and employees who did not 
meet their “quotas” would be penalized. 

(2) Supervisor Taggelman threatened that, if the Union 
were elected, the Christmas bonus would be eliminated and 
two production lines would be moved out of the plant; 

(3) The Company Vice-President, Himes, in a speech 
the day before the election, threatened that if the Union 
were elected the Company might transfer certain of the 
plant’s operations to other plants; and 

(4) Ina letter (J.-A. 147-48) and in Himes’ speech, the 
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Company threatened that benefits might be reduced if the 
Union were elected: © . : 
The Union lost the election 38-25 (J.A. 150). 


Objections to the Election 


The Union filed timely objections to the election, on the 
grounds enumerated above, and an extensive hearing was 
conducted (J.A. 3-110). The Hearing Officer recom- 
mended that the election be set aside, and that a new elec- 
tion be directed, because of the Company’s misconduct. In 
particular, he upheld each of the Union’s claims enumer- 
ated above (J.A. 149-69). The Company appealed the 
Hearing Officer’s recommendations to the Board, and the 
Board affirmed the Hearing Officer on every issue (J.A. 
170-73). 


Unfair Labor Practice Charges 


While the election objections were pending, the Union 
also filed unfair labor practice charges, alleging that the 
same actions constituted violations of Section 8(a) (1) and, 
additionally, that the Company’s initial refusal to recognize 
the Union constituted a violation of Section 8(a) (5) which 
should be remedied by issuance of a bargaining order. A 
complaint issued: and, ‘subsequent to the Board’s decision 
upholding the election objections, a hearing was held before 
a Trial Examiner (J.A. 111-45). 

With respect to the alleged violations of Section 8(a) (1), 
the parties stipulated that the transcript of the hearing in 
the election case would be available to the Trial Examiner, 
and ‘that the witnesses who testified therein would. not be 
recalled (J.A. 113-14). In addition the Company called 
two. new witnesses, who testified regarding the threats al- 
legedly made by Supervisor Lee (J-A. 115-30). Their testi- 
mony was characterized by the’ Board as follows: 


“Krueger and. Meinen: testified that they did not 
_. ‘hear. the supervisors; make any of the-threats:. . = but 
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they also testified that they had not heard the entirety 
of the conversations in question” (J.A. 229). 


Apart from this testimony of Krueger and Meinen, which 
the Board regarded as inconsequential, the “record” upon 
which the 8(a) (1) findings were to be made was the tran- 
script of the election hearing. Although the Board had al- 
ready (in its election decision) resolved the credibility. dis- 
putes in that transcript favorably to the Union, and found 
that threats had been made by supervisors, the Trial Ex- 
aminer rendered a decision in which he resolved the same 
credibility disputes favorably to the Company, and con- 
cluded that the threats had not been made (J.A. 203-11). 
He also found that the other allegedly unlawful conduct— 
contained in Himes’ election-eve speech and the September 
14 letter—was not violative of Section 8(a)(1) (J.A. 
211-16). The Trial Examiner concluded, finally, that for 
a variety of reasons the Company’s refusal to recognize the 
Union was not violative of Section 8(a) (5) (J.A. 216-26). 

The Union and the Board’s General Counsel filed ex- 
ceptions to all aspects of the Trial Examiner’s Decision. 
While those exceptions were pending, one of the employees 
who had testified as a witness, Harry Duesterhoeft, pleaded 
guilty to nine counts of submitting false gasoline tax claims. 
The Company moved to reopen the record to introduce this 
“new” evidence (J.A. 179). The Board granted the motion, 
and then issued a decision dismissing the complaint in its 
entirety (J.-A. 226-31). Explaining that it was not reaching 
any of the issues presented by the Trial Examiner’s Decision: 
(J.-A. 229, 230), the Board gave the following explanation 
for its dismissal of the complaint: 


___ “In view of the nature of the fradulent scheme that 
Duesterhoeft was engaged in at the time of his testi- 
mony in the representation proceeding, and only for 
‘ this reason, we have concluded that’ his testimony 
should be wholly disregarded as unworthy. of: belief. 
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Consequently, we find that the General Counsel has 
not established by a fair preponderance of credible 

_ evidence that Respondent violated Section 8(a) (1) by 
the statements alleged to have been made by Lee and 
Taggelman to Duesterhoeft and Domke. With respect 

' to the alleged violations of Section 8(a) (1) based upon 
Himes’ speech and the September 14 letter, we have 
concluded, under all the circumstances of this case, 
that even if this conduct were found to be violative of 
the Act, it is not of sufficient gravity, standing alone, 
either to support a finding that Respondent’s refusal 
to bargain with the Union was in bad faith and hence 
violative of Section 8(a) (5) of the Act, or to warrant 
the issuance of an 8(a)(1) remedial order. Accord- 
ingly, we adopt the recommendation of the Trial Ex- 
aminer that the complaint be dismissed in its entirety” 
(J.-A. 231). 


STATEMENT OF POINTS 


1. The Board’s finding that Lee and Taggelman did not 
make the alleged threats is totally indefensible. 

(a) Even if the Board were correct that Duester- 
hoeft’s testimony should not be credited, this does not 
justify its conclusion, for (i) only Domke, and not 
Duesterhoeft, testified about threats by Taggelman, 
and (ii) Domke, as well as Duesterhoeft, testified about 
threats by Eee. 

(b) In any event, the Board was not entitled to 
reject all of Duesterhoeft’s testimony as incredible on 
the sole ground that he subsequently pleaded guilty 
to filing false gasoline tax claims. 

2. The Board’s refusal to decide the other 8(a) (1) alle- 
gations, on the ground that it would not issue a remedial 
order even if the violations were found, is legally inadequate. 

.(a) The Board is required to issue a remedial order 
when it finds a violation. 
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(b) Even if the Board had discretion to withhold 
remedial orders where violations were de minimis, it 
could not do so here, for the violations alleged—threats 
to close part of the plant and to reduce benefits if the 
Union were elected—were flagrant. 

3. The Board’s holding that the Company did not re- 
fuse to bargain must be remanded, because: 

(a) the holding is premised on the erroneous as- 
sumption that there were no 8(a) (1) violations; and 

(b) the Board failed to deal with the Union’s sub- 
stantial claim that there was a refusal to bargain even 
absent any 8(a) (1) violations. 


SUMMARY OF ARGUMENT 


I. The Board’s Finding That Lee and Taggelman Did Not 
Make the Alleged Threats Is Indefensible. 


In the election case, the Board found as a fact that Lee 
and Taggelman made the alleged threats. In the present 
case, however, although the parties stipulated to the use of 
the election-case transcript and did not recall the witnesses, 
the Board finds that the threats were not made. The sole 
reason given by the Board for its complete “about face” 
is that, subsequent to its decision in the election-case, wit- 
ness Duesterhoeft pleaded guilty in a criminal proceeding 
to nine counts of filing false gasoline tax claims. This ra- 
tionale will not withstand analysis. 

A. The testimony that Taggelman made threats came 
from witness Domke, not Duesterhoeft, and in the election 
case the Board credited Domke’s testimony over Taggel- 
man’s. The fact that Duesterhoeft was subsequently dis- 
credited, of course, provides no reason for reversing the 
resolution of the credibility dispute between Domke and 
Taggelman. The Board’s holding in the present case that 
Taggelman did not make threats is thus not supported by 
the only reason it offers—the discrediting of Duesterhoeft. 
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The Board appears to have proceeded under. the misap- 
prehension that it was Duesterhoeft, rather than Domke, 
who testified to Taggelman’s threats, J-A. 232. 

B. The testimony that Lee made threats came from 
both Domke and Duesterhoeft, and both were credited by 
the Board in the election case. The subsequent discrediting 
of Duesterhoeft does not serve to erase Domke’s previcus- 
ly credited testimony. While perhaps a reassessment of 
the comparative weight to be assigned ta the remaining 
witnesses would be justified, the Board does not undertake 
such a reassessment; rather, again, it appears to have for- 
gotten that Domke, too, was a witness to the threata, J.-A. 
932. In any event, any such reassessment would have to 
be made by the Hearing Officer—who saw and heard the 
witnesses—and not by the Board, which had before it only 
the cold record. 


C. In the discussion above, we have assumed arguendo, 


that the Board could totally discredit Duesterhoeft’s testi- 
mony because of the subsequent criminal plea, and we have 
shown that even on that assumption the Board’s decision 
is a non-sequitur. We now know that the total discrediting 
of Duesterhoeft was an additional mistake. 

It was probably error for the Board to reopen the record 
to receive evidence of the criminal plea. Post-trial evi- 
dence unrelated to the merits, and relating only to credibili- 
ty, is ordinarily deemed insufficient to warrant reopening 
of the record. 

But even if the Board had discretion to receive the evi- 
dence, it was not authorized to conclude that Duesterhoeft’s 
testimony—which it had previously believed—“should be 
wholly disregarded as unworthy of belief”. This new evi- 
dence had to be weighed with all other evidence m decidmg 
where the truth lay, but here the Board did not weigh. It 
fashioned an impermissible rule of law that the testimony 
of one who submits false gasoline tax claims should be ex- 
punged. Moreover, the Board was not the trier of fact, 


9 


The “weighing” process which was required was for the 
Hearing Officer, who saw and heard’ Duesterhoeft and the 
other witnesses testify. Only he was in a position to assess 
the significance of the criminal plea to the ultimate credi- 
bility resolutions. 

. Finally, the Board’s conclusion that Duesterhoeft’s tésti- 
mony was in its entirety “unworthy of belief” will not jibe 
with the record considered as a whole. The bulk of Dues- 
terhoeft’s testimony is corroborated by other witnesses, and 
much of it is undisputed. It is clear, therefore, that despite 
his criminal conviction Duesterhoeft was not fabricating 
his testimony out of whole cloth. 


Il. The Board’s Refusal to Decide the Other 8(a)(. 1) 
Allegations Is Violative of Its Statutory Obligations. 


The Board refused to decide the other allegations of vio- 
lation of Section 8{a) (1), on the ground that “even if this 
conduct were found to be violative of the Act, it is not of 
sufficient gravity, standing alone . . . to warrant the issu- 
ance of an 8(a)(1) remedial order.” This disposition is 
doubly defective. 

A. The statute does not give the Board discretion to re- 
fuse to remedy a violation. Section 10(c) of the Act pro- 
vides that when the Board finds a violation it “shall issue” 
a remedial order: This Court, declaring that “thes¢ words . 
mean what they say, and that . . . meaning, in terms of 

purpose, is unmistakable”, has expressly held 
that the Board may not refuse to issue a remedial order 
when ‘it finds a violation. International Woodworkers v. 
NLRB, 6 LRRM 2633. 

B. In any event, even if the Board had discretion to re- 
fuse a remedy where violations were de minimis, it is pat- 
ently ‘absurd to suggest that this is such a case. The partic- 
lar violations alleged hereé—threats to close part of the 
plant and to reduce benefits if the Union were elected— 
plainly are of “sufficient gravity” to warrant issuance of a 
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remedial order. The Board has regularly issued remedies 
in other cases to’ cure such violations, and indeed in one 
case described almost identical conduct as “amount[ing] 
to a serious interference with employees’ rights” which 
“probably did deliver a death blow to organization” Supre- 
nant Mfg. Co., 144 NLRB 507, 517-18 (1963). 


III. The Board’s Refusal to Reach and Decide the Section 
8(a)(5) Allegations Was Improper. 


It is well settled that an employer violates Section 
8(a) (5) when it refuses a demand for recognition without 
a good faith doubt as to the Union’s majority status. The 
usual context in which the Board finds such a violation is 
when the refusal is utilized to gain time to undermine the 
Union by the commission of unfair labor practices. Here, 
the Board found no independent 8(a) (1) violations, and 
accordingly found this principle inapplicable. If we are 
correct that the Board must reconsider the 8(a) (1) issues, 
it will, of course, have to reconsider this aspect of its de- 
cision as well. 

There was an alternative basis for the 8(a) (5) allega- 
tion, however, which is not dealt with at all in the Board’s 
opinion. The Board has recognized that, even without the 
commission of unfair labor practices, a refusal to recog- 
nize will be unlawful if extrinsic evidence demonstrates 
that the employer did not have a good faith doubt as to the 
union’s majority status. The Union contended before the 
Board that this is such a case, pointing to the undisputed 
testimony of a Company supervisor that throughout the 
critical period he observed “50 to 60 percent” of the em- 
ployees wearing Union buttons, and to the Company’s own 
admission, in its answer, that it was aware of no reason for 
doubting the Union’s majority status. Although the Un- 
ion’s claim was substantial, the Board did not address it- 
self to it. It offered no reason why it was rejecting this_ 
claim, and accordingly, this Court has no basis for review-. 
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ing the Board’s decision. Accordingly, the Board’s deci- 
sion cannot stand. Retail Store Employees v. NLRB, .... 
US. App. D.C. ...., 360 F.2d 494 (1965). 


ARGUMENT 
. THE BOARD'S FINDING THAT LEE AND TAGGEL- 

MAN DID NOT MAKE THE ALLEGED THREATS IS 

TOTALLY INDEFENSIBLE. 

In the election-objections case, the issue of whether Su- 
pervisors Lee and Taggelman made threats was fully liti- 
gated. The testimony was conflicting: Duesterhoeft and 
Domke testified that Lee had made threats, which Lee 
denied, and Domke testified that Taggelman had made 
threats, which Taggelman denied. The Hearing Officer, 
who heard and saw the witnesses, concluded that Duester- 
hoeft and Domke were telling the truth, and that Lee and 
Taggelman were lying. He explained at some length the 
bases for his credibility resolutions (J.A. 153-56). Those 
resolutions were affirmed by the Board, which set the elec- 
tion aside because, inter alia, Lee and Taggelman had made 
the threats alleged (J.A. 170-73). 

In the subsequent unfair labor practice case, the same 
issue—whether the threats had been made—was involved. 
None of these four witnesses testified again. Instead, the 
parties agreed that their testimony as it appeared in the 
transcript of the election case would be used (J.A. 113). 
The Company called two additional witnesses, Meinen and 
Krueger, who admitted that they overheard Lee make cer- 
tain of the threats alleged, although they were not present 
throughout the conversations and did not hear Lee make 
others of the threats alleged (J.A. 119-20, 125-29). 


1The Board, in its decision, inaccurately states that Meinen and 
Krueger testified to hearing none of the threats (J.A. 229). In fact, 
Meinen testified that he heard Lee tell Duesterhoeft that if the Union 
were elected he would have to make his quota (J-A: 120), and Krue- 
ger testified that he heard Lee tell Duesterhoeft that the Company 
might move out certain product lines (J.A. 126-27). 
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The Trial Examiner found that the threats had not been 
made. He read the transcript and concluded that the Com- 
pany’s witnesses (Lee and Taggelman) rather than the 
Union’s witnesses (Duesterhoeft and Domke) should be 
credited. In crediting Leé and Taggelman on the basis of 
the cold record, the Trial Examiner was reversing not only 
the Hearing Officer who heard and observed the witnesses, 
but also the Board, which had affirmed the Heating Offi- 
cer’s credibility resolutions. 

Needless to say, the General Counsel and the Union filed 
their exceptions to this portion of the Trial Examiner’s De- 
cisidn with some confidence—the Board could affirm the 
Trial Examiner only by repudiating its own prior decision. 
We reckoned without the ingenuity of the Board, however, 
as will be seen. 


Subsequent to the Trial Examiner’s Decision, Duester- 
hoeft, who had been indicted for filing false gasoline tax 


claims with the Government, pleaded guilty to nine counts 
of the indictment. The Company moved that the record be 
reopened to include this evidence (which was alleged to bear 
upon Duesterhoeft’s general credibility), and the Board 
granted the motion. The Board then proceeded to rule, 
solely because of this new evidence, that neither Lee nor 
Taggelman had made the threats alleged: 


“In view of the nature of the fraudulent scheme that 
Duesterhoeft was engaged in at the time of his testi- 
mony in the representation proceeding, and only for 
this reason, we have concluded that his testimony 
should be wholly disregarded as unworthy of belief. 
Consequently, we find that the General Counsel has 
not established by a fair preponderance of the credible 
evidence that Respondent violated Section 8(a) (1) by 
the statements alleged to have been made by Lee and 
Taggelman to Duesterhoeft and Domke.” (J.A. 231; 
emphasis supplied) . 
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For many reasons, this decision cannot stand. 


A, Only Domke Testified about Threats by Taggelman. 


. The evidence that Taggelman made threats came solely 
from Domke (J.A. 46-48), and not from Duesterhoeft. 
The Hearing Officer, in finding that Taggelman made 
threats, did so by crediting Domke rather than Taggelman. 
The finding that Taggelman made the threats alleged was 
not based one bit upon testimony by Duesterhoeft: 


“Domke also testified about a conversation he had 
with Harold Taggelman, Jr. several weeks before the 
election . . . Taggelman was called to testify and he 
denied making those statements attributed to him by 
Domke . . . It is the similarity between the statements 
testified to by Domke and attributed to Taggelman, 
denied by the latter, with the statements admittedly 
made by Himes [the Company’s Vice President} which 
persuades me to credit Domke over Taggelman. I also 
give weight to Domke’s general demeanor, discussed 
above, which leads me to credit his testimony on these 
matters” (J.A. 156). 


The Board affirmed this credibility resolution in the elec- 
tion case (J.A. 170-73). It now reaches the opposite re- 
sult on the same transcript in the unfair labor practice case, 
and asserts that the “only . . . reason” for its about-face is 
that Duesterhoeft is unworthy of belief! 

We submit that it is the Board’s decision which is beyond 
belief. It is clear that the changed assessment of Duester- 
hoeft’s credibility is totally irrelevant to the issue whether 
Taggelman made threats, since Duesterhoeft was not the 
witness who testified to such threats. 

Plainly, the Board was laboring under a misconception 
that it was Duesterhoeft who testified about Taggelman. 
This is apparent not only from its decision—which other- 
wise is a complete non-sequitur—but also from its subse- 
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quent characterization of its decision: “The alleged unlaw- 
ful conduct consisted of . . . remarks made by two Super- 
visors to Duesterhoeft” (J.A. 232; emphasis supplied). 

The Board’s holding that Taggelman did not make the 
alleged threats—reversing its own prior decision—is thus 
totally unsupported by the reason it gives and must be re- 
versed. 


B. Domke, as Well as Duesterhoeft, Testified that Lee Made 
Threats. 


The same basic defect underlies the Board’s holding that 
Lee did not make threats. Both Domke and Duesterhoeft 
testified that he did; both were credited in the election case; 
and a decision that Duesterhoeft is totally unworthy of belief 
does not serve to erase Domke’s unimpeached testimony. 
Even if the total discrediting of Duesterhoeft would warrant 
reassessment of the comparative value of the remaining 
witnesses, the fact is that the Board does not purport to 
make such a reassessment. It simply forgets (as it did in the 
case of Taggelman’s threats, supra) that Domke was also 


a witness.” 


C. In any Event, the Board Was Not Entitled to Dismiss Due- 
sterhoeft’s Testimony Outright Solely Because of the New 
Evidence. 


Thusfar, we have assumed arguendo that the Board could 
seize upon Duesterhoeft’s tax fraud conviction as an excuse 
to ignore his testimony altogether. We have shown that, 
even on that basis, its conclusion that the threats were not 
made is a non-sequitur. We now show that the total dis- 
crediting of Duesterhoeft was an additional mistake. 

The Board’s reopening of the record to receive the evi- 


2 Moreover, we submit that any such reassessment would have to be 
made by the Hearing Officer, the only person who heard and saw the 
witnesses as they testified. See infra. 
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dence of Duesterhoeft’s criminal activities was probably 
error. The Board is required “‘so far as practicable” to fol- 
low the Federal Rules of Civil Procedure. Section 10(b), 
29 U.S.C. § 160(b). It is clear, under the Federal Rules, 
that post-trial evidence unrelated to the merits of the case, 
and relevant only to credibility, does not ordinarily warrant 
reopening of the record. Brown v. Schwartz, 164 F.2d 151 
(5th Cir. 1947); 6A Moore, Federal Practice pp. 3787-88 
(2d Ed. 1966) and cases cited therein. 

But even if the Board had discretion to reopen the record 
and receive the evidence, it did not have discretion to con- 
clude that Duesterhoeft’s testimony—which it had previ- 
ously believed—“should be wholly disregarded as unworthy 
of belief” (J.A. 231). 

Convictions of crimes involving fraud are of course rele- 
vant evidence to impeach the credibility of a witness. But 
such evidence must be weighed, together with all other rele- 
vant evidence, in deciding whether a witness is telling the 
truth. The Board is not entitled to create a rule of law that 
the testimony of one who submits false gasoline tax claims 
must be expunged. 


Thus, even if the Board were itself the trier of fact, it 
would not be authorized to declare that for this reason 
“only” a witness’ testimony “should be wholly disregarded 
as unworthy of belief.” The trier of fact must weigh; the 
Board has not weighed here. 

Moreover, the Board is not the trier of fact. “[T]he 
Board and the reviewing court look only at cold records.” 
NLRB v. Walton Mfg. Co., 369 U.S. 404, 409 (1962). It 
did not see or hear Duesterhoeft, and it is therefore in no 
position to undertake the weighing job. 


An appellate court, confronted with new, impeaching evi- 
dence, could not reverse the trier of fact’s credibility resolu- 
tions on the basis of such evidence. At most, it would re- 
mand to the trier of fact. So too, the Board, if it considers: 
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the evidence determinative,* must go back to the trier of 
fact. It must either consult the Hearing Officer, who re- 
ceived Duesterhoeft’s testimony, or it must order the Trial 
Examiner to hear Duesterhoeft’s testimony anew. 

Finally, we should point out that the record “considered 
as a whole,” Universal Camera Corp. v. NLRB, 340 U.S. 
474 (1951), refutes the Board’s conclusion that Duester- 
hoeft’s testimony is in its entirety “unworthy of belief”. For 
the bulk of Duesterhoeft’s testimony is corroborated by other 
witnesses, and much of it is undisputed. We cite only two 
examples as representative: 

1. On the issue of Lee’s threats, Duesterhoeft’s testimony 
is corroborated by Domke (J.A. 153; 30-46), and in part 
by Meinen (J.A. 120-21) and Krueger (J.A. 125-27) who 
heard only part of the Lee-Duesterhoeft discussions but who 
confirmed hearing some of the threats. 

2. Duesterhoeft’s description of Himes’ September 22 
speech (J.A. 23-24) is corroborated by other witnesses 
(e.g. J-A. 12) and indeed by Himes himself (J-A. 82). 

It is clear, therefore, that despite his criminal conviction 
Duesterhoeft was not fabricating his testimony out of whole 
cloth. It is contrary to this record “considered as a whole” 
to conclude that Duesterhoeft’s testimony “should be wholly 
disregarded as unworthy of belief.” 

Since the Board’s dismissal of this portion of the com- 
plaint is not justified by the “only . . . reason” on which it 
relied, this part of the case must be remanded to the Board 
for a resolution free of the present infirmities. 


II. THE BOARD’S REFUSAL TO DECIDE THE OTHER 
8(a) (1) ALLEGATIONS IS VIOLATIVE OF ITS 
STATUTORY OBLIGATIONS. 


Having dismissed the allegations of supervisory threats on 


3 As we have indicated hereinabove, we do not believe Duesterhoeft’s 
testimony is determinative. Without it, there remains testimony, al- 
ready credited by the Hearing Officer and the Board, that the threats 
were made. 
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the spurious reasoning described above, the Board next 
turned to the allegations that the Himes speech and the 
September 14 letter were violative of Section 8(a) (1)— 
allegations which the Board had previously accepted, in 
the election case, as warranting the setting aside of the elec- 
tion (J.A. 169, 173). 

The Board refused to decide, one way or the other, 
whether this conduct violated the Act. It said: 


“With respect to the alleged violations of Section 
8(a) (1) based upon Himes’ speech and the September 
14 letter, we have concluded, under all the circum- 
stances of this case, that even if this conduct were found 
to be violative of the Act, it is not of sufficient gravity, 
standing alone . . . to warrant the issuance of an 8(a) 
(1) remedial order.” (J.A. 231). 


Accordingly, the Board dismissed the complaint in its en- 
tirety. 

This disposition is doubly defective. In the first place, the 
statute does not give the Board discretion to refuse to remedy 
a violation. In the second place, even if it did, it is patently 
absurd to say that the violations alleged (including threats 
to close part of the plant and to reduce benefits if the Un- 
ion were elected) were “not of sufficient gravity” to warrant 
issuance of a remedial order. We consider each of these 
points in turn. 


A. The Board Is Required, upon Finding a Violation, to Issue 
a Remedial Order. 


Section 10(c) of the Act, 29 U.S.C. §160(c), expressly 
requires the Board to issue a remedial order when it finds 
a violation: 

“If upon the preponderance of the testimony taken 
the Board shall be of the opinion that any person named 
in the complaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall state 
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its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such unfair labor practice, and to take 
such affirmative action [etc.]” (Emphasis supplied). 


This is not the language of discretion. It does not author- 
ize the Board to find a violation and nonetheless dismiss the 
complaint. If there were any doubt on this score, it is elim- 
inated by language appearing later in Section 10(c), speci- 
fying the circumstances in which the Board may dismiss a 
complaint: 


“If upon the preponderance of testimony taken the 
Board shall not be of the opinion that the person named 
in the complaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall state 
its findings of fact and shall issue an order dismissing 
the said complaint.” (Emphasis supplied). 


Thus, Section 10(c) leaves no middle-ground. Unfair 
labor practices “shall” be remedied; complaints may be dis- 
missed only when the Board finds no violation. 


This Court quite recently expressly held that Section 
10(c) requires the Board to issue a remedial order when a 
violation is found. International Woodworkers v. NLRB, 
No. 20,526, 65 LRRM 2633 (June 15, 1967). Emphasizing 
Section 10(c)’s direction that the Board “shall issue” a re- 
medial order, this Court declared: “We think these words 
mean what they say, and that that meaning, in terms of 
Congressional purpose, is unmistakable” (65 LRRM at 
2635). The Court set aside the Board’s dismissal of the 
complaint, and remanded the case to the Board. 


It follows that, if the Company’s conduct is violative of 
Section 8(a)(1), the Board must issue a remedial order. 
The Board cannot refuse to decide the allegations of the 
complaint on the ground that no remedial order would is- 
sue even if a violation were found. 
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B. In Any Event, It Is Patently Absurd to Say That These Vio- 
lations, if Found, Would Not Warrant Issuance of a Re- 
medial Order. 


Even if the Board had discretion to refuse to remedy vio- 
lations “not of sufficient gravity to warrant a remedy,” it 
is patently absurd to suggest that this was such a case. 

The allegations regarding the September 22 speech 
(which were found true by the Hearing Officer and the 
Board in the election case) are as follows: all of the em- 
ployees were summoned to the lunchroom, 24 hours before 
the election, to listen to John Himes, the Company’s Vice 
President. According to the Hearing Officer, “The idea 
conveyed to the employees [in Himes’ speech] was clearly 
that the Company would move these product lines or sus- 
pend their operation if, in any manner, the Union brought 
about increased costs. This idea was . . . forcefully delivered 
home in the September 22 speech. It seemed, from Himes’ 
remarks that a vote for the Union meant a vote to have 
these product lines removed from the plant . . . Himes clear- 
ly portrayed the futility of voting for the Union and made 
an unbridled choice impossible” (J.A. 164-65). 

What could be more needful than that this violation, if 
it occurred, be remedied? Dire predictions about the eco- 
nomic health of a plant should a Union be elected have been 
recognized as one of the most coercive types of propaganda, 
both by the Board and the reviewing courts. In Suprenant 
Mfg. Co., 144 NLRB 507, 517-518 (1963), enforced 341 
F.2d 756, 761 (6th Cir. 1965) the Board characterized an 
almost identical speech as “amount[ing] to a serious inter- 
ference with employees’ rights to self-organization” which 
“probably did deliver a death blow to organization.” 

The other alleged violation—contained both in the Sep- 
tember 14 letter (J.A. 147) and in Himes’ election-eve 
speech (J.A. 82)—was the suggestion that employees might 
not keep their existing benefits “if the Union wins”. As the 
Company put it in the September 14 letter (J.A. 147) : 
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“Under the law an employer is not required even to 
continue in effect its existing benefits if a union wins. 
Bargaining starts from scratch. What wages and con- 
ditions will prevail thereafter depends on what the em- 
ployer is willing to give.” (Emphasis supplied) 


Likewise, at the election-eve captive audience meeting, 
Himes stated that “should the Union get in, the bargaining 
would start from scratch” (J.A. 82). 


These statements had only one purpose, and one intended 
effect: to make the employees fear that, if they elected a 
Union, the Company might punish them by reducing their 
benefits. The Company’s letter, and Himes in his speech, 
expressly stated that the danger of losing benefits existed 
only “if? the Union won. In other words, the Company 
acknowledged that it had no disposition to reduce benefits; 
it would consider that course only “if” the Union won. The 
employees could assure retention of their existing benefits 
by voting against the Union. 

To make the threat even more awesome, the Company 
coupled it in the letter with the futility of voting for the 
Union. In the bargaining which would “start from scratch”, 
the benefits the employees might keep would “depend on 
what the employer is willing to give.” And to employees 
who might have “mistakenly assume[d] that a Union victory 
is bound to mean higher wages and benefits” the Company 
ominously responded: “Nothing could be further from the 
truth. Under the law an employer is not required even to 
continue in effect its existing benefits if a Union wins.” 

The Board has, in prior decisions, ruled virtually identical 
threats violative of Section 8(a) (1), issued remedial orders, 
and sought and obtained enforcement of its decisions in the 
courts of appeals. Marsh Supermarkets, Inc., 140 NLRB 
899 (1963), enf’d 327 F.2d 109 (7th Cir. 1963); Supre- 
nant Mfg. Co., 144 NLRB 507 (1964), enf'd 341 F. 2d 756 
(6th Cir. 1965). The Seventh Circuit, in Marsh said: 
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“The Board could have reasonably inferred that the 

. ‘listener-employees’ took the statements as threats of 

loss of benefits and of economic reprisal” (327 F.2d at 
111). 


And the Sixth Circuit, in Suprenant, declared that “the 
coercive effect of [the ‘start from scratch’ theme] was plain” 
341 F.2d at 761. 

To suggest that these violations, if found, are “not of suf- 
ficient gravity” to warrant issuance of a remedial order defies 
not only common sense, but also the prior Board decisions in 
which remedial orders were issued for the same violations. 

Thus, even if the Board had discretion to refuse to remedy 
de minimis violations—and we earlier showed that it does 
not—it would be an abuse of discretion to refuse a remedy 
here. 


II. THE BOARD’S REFUSAL TO REACH AND DE- 
CIDE THE SECTION 8(a)(5) ALLEGATIONS WAS 
IMPROPER. 


It is, of course, well-settled that an employer violates Sec- 
tion 8(a) (5) when it refuses a demand for recognition with- 
out a good faith doubt as to the Union’s majority status. 
Joy Silk Mills v. NLRB, 87 U.S. App. D.C. 360, 185 F.2d 
732 (1950), cert. denied, 341 U.S. 914 (1951) ; Int'l Union 
of Electrical Workers v. NLRB, 122 U.S. App. D.C. 145, 
352 F.2d 361, cert. denied 382 U.S. 902 (1965). 

The usual context in which the Board finds such a viola- 
tion is when the refusal is motivated by a desire to gain time 
to undermine the Union by the commission of unfair labor 
practices. See, e.g. Joy Silk Mills, supra, 185 F.2d at 741. 
The Board declared here, however, after concluding that 
Taggelman and Lee had not made the alleged threats, that 
the remaining unfair labor practices alleged, even if proved, 
were “not of sufficient gravity, standing alone, . . . to sup- 
port a finding that Respondent’s refusal to bargain with the 
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Union was in bad faith and hence violative of Section 8(a) 
(5) of the Act” (J.A. 231). If our position in Part I is 
sustained, and the Board is directed to reconsider its findings 
regarding the supervisors’ threats, it would follow that the 
Board would have to reconsider its 8(a) (5) ruling as well. 
Thus, if it is ultimately held that the threats were made, the 
Board will have to decide whether the refusal to recognize 
was designed to gain time to make such threats. Moreover, 
as shown in Part II, the additional 8(a) (1) violations, if 
found, would likewise warrant application of the Joy Silk 
doctrine. 

There was an alternative basis for the 8(a) (5) allegation, 
however, which is not dealt with at all in the Board’s opin- 
ion. The Board has recognized that, even without the com- 
mission of unfair labor practices, a refusal to recognize will 
be unlawful if extrinsic evidence demonstrates that the em- 
ployer did not have a good faith doubt as to the Union’s 
majority status. See, e.g., Jem Mfg., Inc. 156 NLRB 643 
(1966) ; Kellogg’s Inc., 147 NLRB 342, enforced 347 F.2d 
219 (9th Cir. 1965) ; Snow & Sons, 134 NLRB 709, enforced 
308 F.2d 687 (9th Cir. 1962). See also Retail Clerks v. 
NLRB, 64 LRRM 2764 (9th Cir. 1967). 

Here, the Union contended that two items of extrinsic 
evidence demonstrated that the Company did not have a 
“good faith” doubt about the Union’s majority when it re- 
fused recognition. In the first place, one of the Company’s 
supervisors acknowledged that throughout the critical pe- 
riod he observed “50 to 60 percent” of the employees wear- 
ing Union buttons (J.A. 62). The Company thus had 
visible evidence that a majority of its employees supported 
the Union, and could no longer claim a “doubt” about the 
Union’s majority status. (See the cases cited supra). In the 
second place, the Company admits that it had no basis for 
doubting the Union’s claim. It should be remembered that 
the Union, in its letter demanding recognition, advised the 
Company that it had authorization cards signed by a major- 
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ity of the employees and it offered to submit those cards for 
verification. The Company never responded to this letter, 
nor did it ever advance—either to the Union or the Board— 
any reason (let alone a “good faith” reason) for refusing 
recognition (or at least a “card check”). In its answer to 
the Board’s complaint, the Company denied “knowledge or 
information sufficient to form a belief as to the truth of the 
Union’s majority status on or about August 14, 1964, or at 
any time thereafter” (J.A. 146). This ts an admission that 
the Company had no reason for doubting the Union’s ma- 
jority. Professed ignorance does not constitute a “good 
faith” doubt, particularly where, as here, (1) the supervi- 
sor’s testimony reveals that the protestations of ignorance are 
not genuine, and (2) the Company rejected the Union’s 
proffer to prove its majority (and thereby dispel the asserted 
ignorance) by submitting the cards for verification. 


We would agree that it should be the Board, in the first 
instance, which decides whether these factors warrant find- 
ing “bad faith”. Our point is that, in its present decision, 
the Board does not appear to have addressed itself to the 
question at all. Our claim certainly is substantial; it was 
squarely before the Board*; and the Board’s silence provides 
this Court no basis whatsoever for adjudging the propriety 
of the Board’s decision. Accordingly, the Board’s decision 
cannot stand. Retail Store Employees Union v. NLRB, 
—USS. App. D. C.—, 360 F.2d 494 (1965). 


Thus, there are two reasons why the 8(a) (5) issue must 
be remanded: (1) for reassessment in light of the ultimate 
findings regarding 8(a) (1) allegations; and (2) so that the 
Board may decide—as it apparently has not yet decided— 
whether there was an 8(a) (5) violation even absent any 
8(a) (1) violations. 


* Our brief to the Board devoted several pages to the argument that 
the refusal to recognize was unlawful even if there were no subsequent 
unfair labor practices. 
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CONCLUSION 


For the reasons set forth hereinabove, the Board’s decision 
must be reversed, and the case should be remanded for re- 


consideration free of the errors which infect the present de- 
cision. 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
United Steelworkers of America, AFL-CIO (“the 
Union”) to review an order of the National Labor 
Relations Board dismissing a complaint against 
Wagner Industrial Products Company, Inc. (“the 
Company”). The Board’s Decision and Order (J.A. 


(1) 
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226-231)? were issued on January 31, 1967, and are 
reported at 162 NLRB No. 114. This Court has jur- 
isdiction under Section 10(f) of the National Labor 
Relations Act, as amended (61 Stat. 136, 73 Stat. 
519, 29 U.S.C., Sec. 151, et seg-). 


I. The Board’s Findings 


The Board dismissed in its entirety a complaint 
against the Company alleging that the Company vio- 
lated Section 8(a) (1) of the Act by threatening and 
coercing its employees and violated Section 8(a) (5) 
and (1) of the Act by refusing in bad faith to bar- 
gain with the Union. The underlying facts are as 
follows: 


The Company operates a manufacturing plant in 
Winnecone, Wisconsin. On August 13, 1964, the 
Union petitioned the Board for an election to deter- 
mine whether it should be certified as the collective 
bargaining representative of the Company’s employ- 
ees. Ina letter to the Company dated the same day, 
the Union asserted that it had authorization cards 
from a majority of the employees and requested a 
bargaining conference. The parties met on August 
21 and entered into a consent election stipulation. In 
the election held on September 23, 25 votes were cast 
for the Union and 38 votes were cast against it. 
(J.A. 188). 


1“J A” refers to the joint appendix. References preceding 
2 semicolon are to the Board’s findings ; those following are to 
the supporting evidence. 
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The Union filed objections to the election, alleging 
that the Company had engaged in coercive pre-elec- 
tion conduct. At the hearing on the Union’s objec- 
tions, employee Harry Duesterhoeft testified that 
foreman Carlton Lee had told him in pre-election con- 
versations that if the Union got in certain parts of 
the plant’s operation would be removed, certain ad- 
ditional operations would not be installed, the Christ- 
mas bonus would be discontinued, overtime would be 
reduced, and Duesterhoeft would have to produce his 
quota of work (J.A. 24-26). Employee Domke testi- 
fied that he overheard Lee’s remarks about the 
Christmas bonus and about the curtailment of plant 
operations and expansion (J.A. 31-32, 42). Domke 
also testified that superintendent Harold Taggelmann 
told him that the Christmas bonus and part of the 
plant’s operation would be discontinued if the Union 
came in (J.A. 235-238). Lee and Taggelmann denied 
making the statements attributed to them (J.A. 93- 
98, 105-106). 

Also introduced at the hearing was a 3-page cam- 
paign letter which the Company had distributed to 
the employes on September 14. The letter contained 
the following paragraph (J.A. 147): 


Employees voting in this kind of election some- 
times mistakenly assume that a union victory is 
bound to mean higher wages and benefits. Noth- 
ing could be further from the truth. Under the 
law, an employer is not required even to continue 
in effect its existing benefits if a union wins. 
Bargaining starts from scratch. What wages 
and conditions will prevail thereafter depends on 
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what the employer is willing to give. Our com- 
pany most certainly will not agree, merely be- 
cause there is a union, to raise our own costs out 
of line with our competition. Our aim is to 
make the Winnecone plant a stable operation 
with good, steady employment, and this goal we 
would not jeopardize. 
Finally, several employees testified about a campaign 
speech which Company vice-president John Himes de- 
livered on September 22, the day before the election. 
According to the employees, Himes said that those 
who signed union cards would have to pay dues even 
if the Union did not get in and that, if the Union did 
get in, it could call a strike without taking a vote 
(J.A. 157-158; 14, 21). He also stated that bargain- 
ing would start from scratch. One employee recalled 
that he said the Company would not be required to 
pay the Christmas bonus (J.A. 157-158; 7-8). Himes 
also remarked that increased costs resulting from 
unionization would make it uneconomical for the 
Company to operate a small plant so far from its 
main office in Milwaukee (J.A. 157-158; 49-50). One 
witness recalled Himes saying that such increased 
costs would cause the Company to cease operations at 
Winnecone or to move the operations elsewhere (J.A. 
157-158, 21). 

Based on the testimony of Duesterhoeft, as corrobo- 
rated by Domke, the Hearing Officer found that fore- 
man Lee had made the alleged pre-election threats 
(J.A. 153-155). The Hearing Officer stated that he 
“was not impressed” by Lee’s “carefully worded and 
measured” testimony denying the alleged threats 
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(J.A. 155). As for the statements allegedly made by 
Taggelmann to Domke, the Hearing Officer accepted 
the testimony of Domke on the basis of the following 
analysis (J.A. 156) : 


There is nothing in Taggelmann’s demeanor 
which would lead me to discredit him. He ap- 
peared forthright and willingly answered all 
questions put to him. In spite of the attack on 
Domke’s credibility, . . . I chose to credit him on 
other matters and I do so here. I rely mainly 
upon the fact that the alleged statements by 
Taggelmann are of the same character as those 
attributed in other testimony to other supervis- 
ors, and are of the same character which were 
admittedly made by John Himes in his speech of 
September 22.... 
Additionally, the Hearing Officer found that the 
Company’s September 14 campaign letter contained 
a threat of reprisal insofar as it stated that “bar- 
gaining begins from scratch” and that Himes’ Sep- 
tember 22 speech created a “generally coercive 
atmosphere” (J.A. 156-159, 164-167, 169). The 
Board adopted the Hearing Officer’s recommendation 
that the election be set aside and ordered that a sec- 
ond election be held (J.A. 170-173). 

Instead of proceeding to the second election, the 
Union filed the instant unfair labor practice charges. 
The Regional Director issued a complaint alleging 
that the Company’s pre-election conduct encroached 
upon the employees’ organizational rights in viola- 
tion of Section 8(a) (1) of the Act and constituted a 
refusal to bargain in violation of Section 8(a) (5) 
and (1) of the Act. 
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At the unfair labor practice hearing, the General 
Counsel presented no testimony in support of the 8 
(a) (1) allegations, but relied exclusively on the evi- 
dence adduced in the representation proceeding. The 
Company did not object to the admission of the Hear- 
ing Officer’s Report on Objections into evidence, pro- 
vided the Trial Examiner also took official notice of 
the entire record made at the post-election hearing 
(J.A. 112-114). The Company called witnesses John 
Meinen and Russell Krueger, whom Duesterhoeft and 
Domke had identified in their previous testimony as 
persons who were present when foreman Lee made 
allegedly threatening statements (J.A. 154; 32, 39, 
Tr. 140-142). Aside from Meinen’s testimony that 
Lee told Duesterhoeft he “would have to get more on 
the ball” if the Union got in, both Meinen and Krue- 
ger denied hearing any of the anti-union threats at- 
tributed to Lee by Duesterhoeft and Domke (J.A. 
228-229; 115-116, 119-120, 124-127). 

In his decision, the Trial Examiner considered. the 
evidence submitted at the unfair labor practice hear- 
ing together with the record of the representation 
hearing and the Hearing Officer’s report. The Exam- 
iner concluded that he was not bound by the credibil- 
ity resolutions in the representation procecding and 
discredited the testimony of employees Duesterhoeft 
and Domke. Accordingly, he found that supervisors 
Lee and Taggelmann had not made statements viola- 
tive of Section 8(a)(1). The Examiner also held 
that the campaign letter and speech found objection- 
able in the representation proceeding did not violate 
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Section 8(a)(1). Finally, the Examiner found that 
the Company’s refusal to bargain with the Union 
prior to the election was not in bad faith and thus 
not in violation of Section 8(a)(5) and (1) of the 
Act (J.A. 189-216, 224-226) .’ 

Following the issuance of the Trial Examiner’s de- 
cision, the Company filed a motion with the Board to 
reopen the record and to receive the results of crimi- 
nal proceedings against witness Duesterhoeft (J.A. 
179-186). There being no opposition, the Board 
granted the Company’s motion and received certified 
records showing that Duesterhoeft had entered a plea 
of guilty and had accordingly been adjudged guilty 
of nine counts of mail fraud and forgery. The rec- 
ords showed that Duesterhoeft, using 14 aliases, en- 
gaged in a scheme of filing fraudulent claims for the 
refund of federal gasoline taxes in the amount of 
$59,364.00 from 1962 through 1965 (J.A. 230-231; 
181-186). 


II. The Board’s Conclusion and Order 


In view of the evidence contained in the Company’s 
motion to reopen the record, the Board found it un- 
necessary to decide whether the Trial Examiner had 
properly made independent credibility resolutions 
based on the transcript of the representation hear- 
ing (J.A. 230). Solely on the basis of the frau- 
dulent scheme in which witness Duesterhoeft was 
engaged at the time he testified, the Board 


2 Alternatively, the Examiner found that the Union did not 
have valid authorization cards from a majority of the em- 
ployees (J.A. 216-224). 
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totally disregarded his testimony as unworthy 
of belief. Without Duesterhoeft’s testimony, the 
Board concluded that the General Counsel had not 
established by a fair preponderance of credible evi- 
dence that the Company had violated Section 8 (a) (1) 
of the Act by the statements allegedly made by super- 
visors Lee and Taggelmann. With respect to the 
campaign letter and speech, the Board concluded that 
“even if this conduct were found to be violative of 
the Act,” it is not of sufficient gravity, standing 
alone, either to warrant the issuance of an 8(a) (1) 
remedial order or to support a finding that the Com- 
pany’s refusal to bargain was in bad faith (J.A. 230- 
231). Accordingly, the Board ordered that the com- 
plaint against the Company be dismissed in its en- 


tirety (J.A. 231). 


SUMMARY OF ARGUMENT 


The Board was clearly justified in discrediting 
Duesterhoeft on the basis of his criminal conviction 
for fraud. Since Duesterhoeft was not adjudged 
guilty until after the hearing closed, and since no op- 
position was made to the Company’s motion to re- 
open the record, the Board did not abuse its discre- 
tion by granting the motion. The authorities relied 
upon by the Union to support its belated contention 
that the motion should have been denied are not in 
point, since they involve the granting of a new trial 
after a verdict has been reached in a jury action, not 
the receipt of additional evidence prior to decision. 
Contrary to the Union’s contention, the Board did 
“weigh” the impeaching effect of Duesterhoeft’s con- 
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viction by considering the nature and gravity of his 
offense and its contemporaneous relationship with his 
testimony. Also contrary to the Union’s contention, 
the Board is the ultimate trier of fact and is entitled 
to make credibility findings. The Board here was 
fully able to assess the impeaching effect of Duester- 
hoeft’s conviction since it was proven by certified ju- 
dicial records, not through oral testimony. 

With Duesterhoeft discredited, only the testimony 
of Domke remained to prove the alleged threats by 
Lee and Taggelmann. As to the alleged threats by 
Lee, the uncorroborated testimony of Domke was re- 
butted by Meinen and Krueger, both of whom, ac- 
cording to Domke, were present when Lee made al- 
leged threats. While the Hearing Officer gave weight 
to Domke’s testimony because Meinen and Krueger 
were not called by the Company at the hearing on 
objections, this reason for accepting Domke’s testi- 
mony is not present in the instant proceeding since 
both Meinen and Krueger testified on behalf of the 
Company at the unfair labor practice hearing. 

As to the alleged threats by Taggelmann, the un- 
corroborated testimony of Domke was rebutted by 
Taggelmann who was found by the Hearing Officer to 
be a forthright and willing witness. In the repre- 
sentation proceeding, Domke’s testimony was given 
preferential weight over that of Taggelmann because 
it was similar to the testimony of other witnesses, 
most notably Duesterhoeft, who was discredited en- 
tirely in the present case. Once again, an important 
reason for the acceptance of Domke’s testimony in 
the representation proceeding is absent from the in- 
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stant unfair labor practice proceeding. On this rec- 
ord, the Board was justified in concluding that the 
alleged unlawful threats had not been proven by a 
fair preponderance of the evidence. 

After finding that the alleged threats had not been 
proven, the Board properly found that the Company’s 
letter and speech alone were not of sufficient gravity 
to warrant a remedial order. Thus, it was not neces- 
sary for the Board to pass on the legality of the let- 
ter and speech. It is well established that the Board 
has broad discretion in issuing remedies, and the task 
of effectuating the policies of the Act through reme- 
dies is committed to administrative determination. In 
view of the mild, essentially non-coercive tenor of the 
campaign messages, and in view of the non-coercive 
context in which they were delivered, the Board rea- 
sonably declined to issue a remedial order. Although 
the messages were held objectionable in the represen- 
tation proceeding, they were evaluated there in the 
context of specific threats by individual supervisors 
which paralleled the allegedly coercive language in 
the letter and speech. The context is different in the 
present proceeding, however, since the alleged parallel 
threats were not proven here. Moreover, the likeli- 
hood that the employees would interpret the letter 
and the speech as threats to curtail operations or to 
discontinue existing benefits was diminished by the 
assurance in the campaign letter that the company 
would not jeopardize its goal of making the Winne- 
cone plant “a stable operation with good, steady em- 
ployment.” Having already set aside the election 
and ordered a second election on the basis of the 
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Company’s pre-election conduct, the Board reasonably 
exercised its discretion in dismissing the complaint 
upon concluding that no further relief was necessary 
to effectuate the policies of the Act. United Steel- 
workers of America (Armco Steel Corporation) v. 
N.L.R.B., —— U.S. App. D. C. ——, 377 F. 2d 140, 
affirming 155 NLRB 551. 

The Board is not obliged to decide all matters with- 
in its competence. The Board has discretion in man- 
aging its decision-making resources and can, in cer- 
tain instances, decline to exercise its administrative 
power. It is within the Board’s discretion, for ex- 
ample, not to pass on contentions which were or could 
have been the subject of arbitration, or to dismiss a 
complaint on the ground that the effect of the alleged 
unfair labor practices upon commerce is so insubstan- 
tial that it would not effectuate the policies of the 
Act to assert jurisdiction. Likewise, when the Board 
reasonably determines that the alleged unfair labor 
practices are so insubstantial that the issuance of a 
remedy would not effectuate the policies of the Act, it 
is within the Board’s discretion to dismiss the allega- 
tions. 

The insubstantial character of the letter and speech 
also supports the Board’s conclusion that the Com- 
pany did not refuse in bad faith to bargain with the 
Union. The Company was free to withhold bargain- 
ing pending a Board election, so long as it did not do 
so in bad faith. The burden of proving the Com- 
pany’s bad faith was on the General Counsel, and 
that burden was not met. Although the commission 
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of unfair labor practices can be evidence of bad faith, 
not all unfair labor practices are of the kind or grav- 
ity to denote a purpose to deprive employees of their 
right to collective bargaining. Here, as we have 
shown, the Company’s letter and speech had minimal 
coercive potential and were delivered in a non-coer- 
cive context. The Board’s conclusion that, even if un- 
lawful, they did not establish bad faith on the part 
of the Company is consistent with a line of Board 
decisions finding that certain employer conduct, al- 
though unlawful, does not establish that the employ- 
ey’s refusal to bargain was in bad faith. Neither 
was bad faith proved by evidence that a majority of 
the employees wore union buttons. The wearing of 
union insignia is not an effective designation of a col- 
lective bargaining representative. Moreover, there is 
uncontradicted evidence that employees had informed 
the Company of Union misrepresentations that even 
signing authorization cards could not result in union 
representation without an election. Nor does the 
Company’s legal allegation that it did not know 
whether or not the Union had in fact achieved ma- 
jority status constitute an admission that the Com- 
pany did not doubt or have reasons to doubt the Un- 
ion’s majority claim. 


18 
ARGUMENT 


Substantial Evidence on the Record as a Whole Sup- 
ports the Board’s Dismissal of the Complaint 


A. The Board did not abuse its discretion in 
discrediting Duesterhoeft 

As the Counterstatement shows, supra, p. 7, the 
Company moved the Board to reopen the record and 
to receive certified documents showing that witness 
Duesterhoeft had been adjudged guilty of nine counts 
of mail fraud and forgery. The records showed that 
Duesterhoeft was engaged in his criminally fraudu- 
lent scheme at the time he gave the testimony rele- 
vant herein. The Board granted the Company’s mo- 
tion and discredited Duesterhoeft’s testimony as 
“wholly unworthy of belief” (J.A. 281). It is well 
established that evidence of a felony conviction can 
be used to impeach the credibility of a witness. Wat- 
son v. U.S., 98 U.S. App. D. C. 221, 224, 234 F. 2d 42, 
45; Richards v. U.S., 89 U.S. App. D. C. 354, 356-359, 
192 F. 2d 602, 605-608; Comm’r of Internal Revenue 
v. Estate of Leyman, 344 F. 2d 768, 765-766 (C.A. 
6). The Board acted well within its discretion in 
deciding that the testimony of a self-confessed de- 
frauder “was not entitled to any credence.” Kann v. 
Comm’r of Internal Revenue, 210 F. 2d 247, 250 
(C.A. 3). 

Although the Union now asserts that it was “prob- 
ably error’ (Br. 15) for the Board to grant the 
Company’s motion to reopen the record, no opposition 
to the motion was filed with the Board (J.A. 230). 
Whether or not to reopen the record after hearing is 
a matter committed to the “sound discretion” of the 
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Board. N.L.R.B. v. Southern Bleachery and Print 
Works, Inc., 257 F. 2d 235, 241 (C.A. 4), cert. de- 
nied, 359 U.S. 911; N.L.R.B. v. Pacific Intermoun- 
tain Express Co., 228 F. 2d 170, 176 (C.A. 8), cert. 
denied, 351 U.S. 952. Cf. Southport Petroleum Co. v. 
N.L.R.B., 315 U.S. 100, 104. Since Duesterhoeft was 
not adjudged guilty of fraud until after the hearing 
was closed, and since no opposition was made to the 
Company’s motion to reopen the record, the Board 
did not abuse its discretion by granting the motion.® 

Nor is there any substance to the Union’s conten- 
tion that the Board did not “weigh” the impact of 
Duesterhoeft’s fraud conviction upon his credibility. 
The Union contends that the Board created “a rule 
of law that the testimony of one who submits false 
gasoline tax claims must be expunged.” (Br. p. 15). 
The record shows, however, that the Board considered 
the nature of Duesterhoeft’s crime, the number of 
false claims and the amount of money involved, the 
number of aliases used, the duration of the fraudu- 
lent scheme, and the fact that Duesterhoeft’s testi- 
mony was contemporaneous with his perpetration of 
the fraud. The Board’s decision clearly reveals that 
the Board was concerned with the credibility of a 
particular witness, not with laying down a rule of 
general applicability (J.A. 280-231). 


3 Neither Brown v. Schwartz, 164 F. 2d 151 (C.A. 5) nor 
the treatise section (6A Moore’s Federal Practice 59.08[3]) 
relied upon by the Union to support its contention that the 
motion to reopen the record should have been denied is in 
point. They concern the granting of a new trial after a 
verdict has been reached in a jury action, not the receipt of 
additional evidence prior to decision. 
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Contrary to the suggestion in the Union’s brief 
(p. 15), the Board itself, not its trial examiners or 
hearing officers, is ultimately responsible for the 
Board’s findings of fact. Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, 492-493; Oil, Chemical and 
Atomic Workers International Union, etc. Vv. 
N.L.R.B., —— U.S. App. D. C. ——, 362 F. 2d 943, 
944-966, and cases cited therein; N. LRB. v. Local 
568, Hotel, Motel & Club Employees Union, 334 F. 2d 
723, 727 (C.A. 3). The Board, as well as its trial 
examiners, can make credibility findings, and those 
findings are not to be disturbed on judicial review. 
N.L.R.B. v. Local 138, International Union of Op- 
erating Engineers, AFL-CIO, 293 F. 2d 187, 194, 196 
(C.A. 2) (Friendly, J.). Although the Board does not 
have the opportunity to appraise the demeanor of 
witnesses on the stand, in this ease it was fully able 
to assess the impeaching effect of Duesterhoeft’s 
eriminal conviction, which was proven by certified ju- 
dicial records, not through oral testimony. 


B. Without Duesterhoeft’s testimony, the Board prop- 
erly found that the alleged threats by Lee and 
Taggelmann had not been proven by a fair prepon- 
derance of the evidence 

With Duesterhoeft discredited, only the testimony 
of Domke remained to prove the alleged threats by 
Lee and Taggelmann. As to the alleged threats by 
Lee, the uncorroborated testimony of Domke was re- 
butted by Meinen and Krueger.* Domke testified 


+The Union’s contrary contention (Br. n. 1), that Meinen 
and Kreuger heard Lee make “threats” rests upon its unwar- 
ranted characterization of their testimony. The record shows 
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that Meinen was present at one of the conversations 
with Lee and that Krueger was present at another 
(J.A. 30-32, 38-39). Both Meinen and Krueger de- 
nied hearing the statements attributed to Lee by 
Domke (J.A. 116, 119-120, 125-128). In the repre- 
sentation proceeding, the Hearing Officer gave weight 
to Domke’s testimony because Meinen and Krueger 
were not called by the Company to rebut Domke 
(J.A. 154). This reason for accepting Domke’s testi- 
mony is not present in the instant proceeding, how- 
ever, since both Meinen and Krueger testified at the 
unfair labor practice hearing. 

As to the alleged threats by Taggelmann, Domke’s 
uncorroborated testimony was denied by Taggelmann. 
Unlike Lee, who was discredited as a witness by the 
Hearing Officer because of his “carefully worded and 
measured” answers (J.A. 155), Taggelmann was not 
specifically discredited in the representation proceed- 
ing. Although the Union states that the Hearing Of- 
ficer found Taggelmann was “lying” (Br. p. 11), the 
record shows that the Hearing Officer actually found 
the following (J.A. 156) : 


There is nothing in Taggelmann’s demeanor 
which would lead me to discredit him. He ap- 
peared forthright and willingly answered all 
questions put to him. 


that Lee told Duesterhoeft (who “... doesn’t make his quota 
and... sleeps on the job...” J.A. 126) merely that, “Maybe 
they could make him work” (J.A. 120). Kreuger’s testimony 
referred to by the Union shows only that with respect to cer- 
tain production lines, “[Lee] did say if the Company did not 
make enough money they might drop it or let it go.” (J.A. 
126-127). 
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Domke’s differing testimony was accepted, not be- 
cause of any shortcoming in Taggelmann’s testimony, 
but because Domke’s testimony was similar to that 
of other witnesses. As the Hearing Officer explained 
(J.A. 156) : 


I rely mainly upon the fact that the alleged 
statements by Taggelmann are of the same char- 
acter as those attributed in other testimony to 
other supervisors, and are of the same character 
which were admittedly made by John Himes in 
his speech of September 22.... 
Thus, for reasons apart from the testimonial quali- 
ties of Domke and Taggelmann, Domke’s version 
was given preferential weight. Here again, how- 
ever, an important reason for the acceptance of 
Domke’s testimony in the representation proceeding 
is absent from the instant unfair labor practice pro- 
ceeding. The record shows that the only similar 
statements “attributed in other testimony to other 
supervisors” were those statements attributed by 
Duesterhoeft to Lee. Once the parallel testimony of 
Duesterhoeft is disregarded, this reason for assigning 
preferential weight to Domke’s testimony is no longer 
present. Hence, the Union erroneously contends that 
the Hearing Officer’s findings concerning the alleged 
threats by Taggelmann were “not based one bit upon 
testimony by Duesterhoeft” (Br. p. 13). 
In sum, the evidence consists of the uncorroborated 
testimony of Domke* on the one hand versus the tes- 


5 It is the testimony of a “wholly pro-union witness” whose 
ardent support of the union extended to an assault and battery 
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timony of Meinen and Krueger and the testimony of 
Taggelmann, whom the Hearing Officer characterized 
as a forthright and willing witness, on the other hand. 
With this record before it, the Board was amply jus- 
tified in concluding that “the General Counsel had not 
established by a fair preponderance of credible evi- 
dence that [the Company] violated Section 8(a) (1) 
by the statements alleged to have been made by Lee 
and Taggelmann to Duesterhoeft and Domke” (J.A. 
231). 


C. The Board acted within its discretion in dismissing 
the remaining Section 8(a)(1) allegations 
After finding that the alleged threats by Lee and 
Taggelmann had not been proven, the Board dis- 
missed the remaining 8(a) (1) allegations based upon 
the Company’s campaign letter and speech. Consid- 
ering all the circumstances of the case, the Board 
concluded that “even if this conduct were found to be 
violative of the Act,” it would not support a finding 
that the Company’s failure to bargain with the Union 
was in bad faith; nor would it warrant issuance of 
an 8(a)(1) remedial order (J.A. 231). In United 
Steelworkers of America (Northwest Engineering 
Co.) v. N.L.R.B., —— U.S. App. D. Cc. ——, 376 F. 
2d 770, 772, 778, this Court acknowledged that the 
responsibility for deciding what relief is most appro- 
priate rests with the Board and that in deciding such 
questions 


upon the husband of an employee who did not share his views 
(J.A. 155; 42-43). 
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. .. The Board is drawing on its peculiar ex- 
pertise and reservoir of informed judgment 
gained from continuous and intimate study of 
labor relations problems. Because of this, Courts 
must pay special deference to the Board’s choice 
of a remedy, see Fibreboard Paper Prod. Corp. 
v. N.L.R.B., 379 U.S. 208, 215-217 (1964). 
We submit that the Board did not abuse its discre- 
tion in dismissing the complaint upon finding the is- 
suance of a remedial order unwarranted in the cir- 
cumstances of this case. 

As the Counterstatement shows, the September 14 
letter was a 3-page campaign message. The only 
language alleged to be coercive is the statement, 
“Under the Law, an employer is not required even 
to continue in effect its existing benefits if a union 
wins. Bargaining starts from scratch.” (J.A. 147). 
Whether such a statement, concerning the nature of 
free collective bargaining, is prohibited as a “threat 
of reprisal or force” (Section 8(c) of the Act), de- 
pends upon the context in which it was made.® As 
this Court has acknowledged it is the Board, “en- 
dowed with the lens of an expert . . .” which must 
determine whether non-coercive statements “take on 
a darker hue when viewed in the perspective of the 
particular setting.” Amalgamated Clothing Workers 
of America (Sagamore Shirt Co.) v. N.L.R.B., 

U.S. App. D. C. —, 365 F. 2d 898, 910. Since the 
Board found that the evidence did not support the 


* For example, compare the cases cited by the Union (Br. 
p. 20) with Trent Tube Co., 147 NLRB 538, which the Trial 
Examiner found indistinguishable from the instant case. 
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allegations of impermissible threats by Company su- 
pervisors, a “darker hue” may not be attributed to 
the “bargaining from scratch” statement by reason 
of the “accompanying circumstances”. Sagamore 
Shirt Co., supra, at 910.7 Furthermore, the likeli- 
hood that the employees would interpret the state- 
ment as a threat was lessened by the assurance in the 
same paragraph that “Our aim is to make the Win- 
necone plant a stable operation with good, steady em- 
ployment, and this goal we would not jeopardize” 
(J.A. 147). 

Likewise, the coercive potential of Himes’ speech 
was minimal in view of all the circumstances. In the 
representation proceeding, Himes’ speech was held ob- 
jectionable insofar as he said bargaining would start 
from scratch and insofar as he implied that unioniza- 
tion would cause curtailment of plant operations. 
Again, Himes’ speech was evaluated in that proceed- 
ing in the context of explicit parallel threats by su- 
pervisors which were not proven in this proceeding. 
Futhermore, only one employee recalled Himes saying 


7 Although the statement was held objectionable in the rep- 
resentation proceeding, it was considered there in the context 
of concurrent threats by individual supervisors that existing 
benefits would be discontinued if the Union won the election. 
As noted above, these threats were found not proven in this 
proceeding. 

Moreover, conduct constituting interference sufficient to set 
aside an election, may still not amount to illegal coercion with- 
in the meaning of Section 8(a) (1) of the Act (J.A. 282). 
General Industries Electronics Company, 152 NLRB 1029, 
1038; Dal Tex Optical Company, Inc., 187 NLRB 1782, 1786- 
1787. 
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that an existing benefit might be discontinued (J.A. 
7-8), and only one employee testified that Himes said 
the plant would be closed or moved (J.A. 21). The 
fact that so little testimony could be adduced indi- 
cates that the impact of these statements, assuming 
they were made, was slight. Moreover, any implica- 
tion in Himes’ speech that plant operations would be 
curtailed was mitigated by the Company’s assurance 
in its campaign letter that it would not jeopardize its 
goal of making the Winnecone plant “a stable opera- 
tion with a good, steady employment” (J.A. 147 ys 
In view of the mild, essentially non-coercive tenor 
of the Company’s letter and speech and the absence of 
a coercive context from which a “different coloration” 
(Sagamore Shirt, supra, at 910) may be inferred, 
and having already set aside the election and ordered 
a second election on the basis of the Company’s pre- 
election conduct, the Board could reasonably con- 
clude that the instant charges should be dismissed 
since no further relief was necessary to effectuate the 
policies of the Act. Northwest Engineering Co., 
supra at 772-773. Under these circumstances, we 
submit that the Board’s dismissal of the complaint 
was entirely proper. Indeed, this Court’s decision in 
United Steelworkers of America (Armco Steel Cor- 
poration) v. N.L.R.B., —— U.S. App. D.C. ——, 377 


® Cf. N.L.R.B. V. River Togs, Inc., —— F. 2d —,, 65 LRRM 
2987, 2989 (C.A. 2), No. 30,991 decided July 27, 1967: “...an 
employer is free to tell his employees what he reasonably be- 
lieves will be the likely economic consequences of unionization 
that are outside his control, as distinguished from threats of 
economic reprisal to be taken solely on his own volition.” 
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F. 2d 140, affirming 155 NLRB 551, disposes of the is- 
sue here. In that case the Board made plain its view 
that respondent’s conduct was prohibited by the Act. 
Nevertheless , for reasons wholly apart from the 
merits of the case, it dismissed the complaint.® This 
Court affirmed. It is perfectly clear that in Armco, 
as here, the Board’s dismissal was based upon its be- 
lief that issuance of a remedial order would not effec- 
tuate the purposes of the Act. We submit that the 
instant case is not distinguishable in any meaningful 
way from Armco. Indeed, approval of the Board’s 
action here proceeds a fortiori from Armco for there 
the complaint was dismissed in the face of the 
Board’s conclusion that the Act had been violated, 
while here the Board dismissed, finding it unneces- 
sary to decide whether the Company transgressed the 
fine line between permissible campaigning and unlaw- 
ful coercion. 

International Woodworkers of America, AFL-CIO, 
Local 3-10 v. N.L.R.B.,”° relied on by the Union, is 


° In a prior case the Court of Appeals for the Sixth Circuit 
had, contrary to the Board’s position, decided that the identical 
contract clause did not violate the Act. Armco Steel Corpo- 
ration V. N.L.R-B., 344 F. 2d 621. The Board, in dismissing 
the complaint noted this and said: “Since the instant case 
involves the identical clause in the same contract between 
identical parties and falls within the geographical jurisdiction 
of the Sixth Circuit, the Board .. . will here apply the Court’s 
view, respectfully reserving for future cases our position that 
such contractual provisions interfere with employees in exer- 
cising their basic rights under the Act.” 


10 U.S. App. D.C. ——, —— F. 24 ——, No. 20,526, 
decided June 15, 1967), 65 LRRM 2633. Although for the rea- 
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distinguishable. That case held only that an other- 
wise valid unfair labor practice finding could not be 
considered de minimis by the Board so that a remed- 
ial order need not issue. The Court carefully pointed 
out that the Board had “. . . unequivocally found a 
violation . . .” and that it was dealing with the issue 
only in this posture. Thus, the Court did not pur- 
port to deal with the situation, presented in this case 
and Armco, where for valid reasons apart from the 
merits of the alleged unfair labor practices the 
Board does not find a violation and dismisses the 
complaint." In short, as the Court pointed out, the 
application of Woodworkers is narrowly limited to 
where the Board unequivocally finds a violation; at 
that point the Board may not withhold a remedy on 
de minimis grounds. 


Furthermore, the Board is not obliged to decide all 
matters within its competence. On the contrary, the 
Board has discretion in managing its decision-mak- 
ing resources and can decline to exercise its admin- 
istrative power, so long as the Board’s action is con- 


sons stated below we submit that Woodworkers has no appli- 
cation to the instant case, the Board respectfully notes its dis- 
agreement with the Court’s decision in that case. Cf. Amalga- 
mated Meat Cutters v. N.L.R.B., 276 F. 2d 34, 38 (C.A. 1). 


1 The Union’s reliance on the language of Section 10(c) of 
the Act is unavailing. That section requires the Board to 
issue a remedial order only where it “. . . shall be of the 
opinion that any person named in the complaint has engaged 
in or is engaging in any ... unfair labor practice. .. .” But 
nothing in that section requires the Board to formulate such 
an opinion and to find a violation where, for reasons of policy, 
it concludes that no remedial relief is required. 
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sistent with the policies of the statute it is charged 
with implementing. For example, it is within the 
Board’s discretion to decline to pass on contentions 
which were or could have been the subject of arbitra- 
tion proceedings. See, e.g., Carey v. Westinghouse 
Electric Corp., 375 U.S. 261, 271; Ramsey v. 
N.L.R.B., 327 F. 2d 787-788 (C.A. 7), cert. denied, 
377 U.S. 1003. The Board also has discretion, sub- 
ject to certain limitations, to dismiss 2 complaint on 
the ground that effect of the alleged unfair labor 
practices upon commerce is so insubstantial that it 
would not effectuate the policies of the Act to assert 
jurisdiction.“ Similarly, we submit, when the Board 
reasonably determines that the alleged unfair labor 
practices are so insubstantial that the issuance of 2 
remedy would not effectuate the policies of the Act, 
it is within the Board’s discretion to dismiss the alle- 
gations. 


D. The Board properly concluded that the Company's 
refusal to bargain on the basis of authorization 
cards was not in bad faith 

As the Counterstatement shows, the Union peti- 
tioned the Board for a representation election on Au- 
gust 13, 1964, and on the same day mailed the Com- 
pany a letter requesting collective bargaining on the 
basis of authorization cards. On August 21, the par- 
ties met and entered into a consent election stipula- 
tion. The Company’s failure to commence bargain- 
ing on the basis of the Union’s August 18 letter did 


12 Section 14(c) (1). Haleston Drug Stores, Inc. Vv. N.L.R.B., 
187 F. 2d 418, 421, 422 (C.A. 9), cert. denied, 342 U.S. 815. 
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not violate Section 8(a)(5) unless the Company 
acted in bad faith. Furthermore, the burden of 
proving the Company’s bad faith rested on the Gen- 
eral Counsel. The applicable Board law has been 
well established and clearly stated. Thus: 


Absent an affirmative showing of bad faith, an 
employer, presented with a majority card show- 
ing and a bargaining request, will not be held to 
have violated his bargaining obligation under the 
law simply because he refuses to rely upon cards, 
rather than an election as the method for deter- 
ming the union’s majority [Footnote omitted]. 


Aaron Bros. Co. of Calif., 158 NLRB No. 1038.4 


[O]ur recent decisions have made it clear that 
the critical issue is whether the General Counsel 
has carried the burden of showing that the re- 


fusal to bargain was in bad faith [Footnote 
omitted] 


Drug King, Inc., 157 NLRB 343."* 

The requisite “affirmative showing of bad faith” 
can be made by proving that the employer refused 
recognition in order to gain time within which to un- 
dermine the union and destroy its majority. Such a 
determination requires, in turn, an assessment “. . . of 
all revelant facts in the case, including any unlawful 
conduct of the employer, the sequence of events, and 


13 Accord: Briggs IGA Foodliner, 146 NLRB 448; Cameo 
Lingerie, Inc., 148 NLRB 535; Strydel, Inc., 156 NLRB 1185. 


4 Accord: Jem Mfg., Inc., 156 NLRB 643; Ben Duthler, 
Inc., 157 NLRB 69; Mutual Industries, Inc., 159 NLRB No. 
13; N.L.R.B. v. River Togs, Inc., —— F. 2d ——, 65 LRRM 
2987 (C.A. 2), No. 30,991, decided July 27, 1967, and cases 
cited therein. 
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the time lapse between the refusal and the unlawful 
conduct.” Joy Silk Mills, Inc. v. N.L.R.B., 87 US. 
App. D.C. 360, 370, 185 F. 2d 732, 741, cert. denied, 
841 U.S. 914. 

Although the commission of unfair labor practices 
ean be evidence of employer bad faith, not all unfair 
labor practices are of the kind or gravity to denote 
a purpose to deprive employees of their right to col- 
lective bargaining. Aaron Bros. Co. of Calif., supra; 
N.L.R.B. v. River Togs, Inc., supra. For example, 
the Board has considered unlawful threats to “a 
handful of employees” insufficient to prove that a 
bargaining refusal was in bad faith. Cameo Lingerie, 
Inc., 148 NLRB 535, 538. The Board has also held 
that a series of conversations which “created impres- 
sions of surveillance and constituted unlawful inter- 
rogation of employees . . .” was “. . . not so flagrant 
that it must necessarily have had the object of de- 
stroying the Union’s majority status.” Hammond & 
Irving, Inc., 154 NLRB 1071, 1072-1073. And even 
though an employer committed “serious violations of 
8(a)(1) by making coercive speeches” which were 
followed by other “coercive statements” and “the il- 
legal surveillance” of an employee, the Board con- 
cluded that, under all the circumstances, these viola- 
tions did not establish that the employer’s refusal to 
bargain was in bad faith. Clermont’s, Inc., 154 
NLRB 1397, 1401.* 

As we have shown, swpra, pp. 18-21, the Company’s 
campaign letter and speech contained minimal coer- 


15 See also, N-L.R-B. v. River Togs, Inc., supra. 
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cive potential and were delivered under circumstances 
which tended to mitigate, not aggravate, their im- 
pact. Thus the Board was well justified in conclud- 
ing that the letter and speech alone, even if unlaw- 
ful, would not support a finding that the Company 
refused to bargain in bad faith. 

The record does not support the Union’s contention 
that the Company’s bad faith was proven by “extrin- 
sic” evidence independent of the alleged 8(a) (§) 
violations.* The Union relies on the estimate of a 
supervisor that “50 to 60 percent” of the employees 
were wearing union buttons as proof that the Com- 
pany could not have doubted that a majority of the 
employees had validly designated the Union (Br. 
p. 22). The wearing of union insignia, however, is 
not an effective designation of an exclusive bargain- 
ing representative. Such insignia may be worn for 
a variety of reasons, e.g., to avoid embarrassment 
among pro-union colleagues or to lend support to a 
campaign to bring the issue of union representation 
to a vote. Moreover, there is uncontradicted testi- 
mony that, prior to the Union’s bargaining request, 
several employees stated in a meeting with Company 
Vice-President Himes that they had been assured by 
Union organizers that they could even sign authori- 
zation cards and still would not be represented by 
the Union until after an election (J.A. 83). Thus, 


16The Union’s allegation that the Board did not consider 
its “extrinsic evidence’ arguments is unwarranted. The 
Board’s silence on the subject is more reasonably attributed 
to their obvious lack of merit. Division 1142, et al. V. N.L.R.B., 
111 U.S. App. D.C. 68, 72, 294 F. 2d 264, 268. 
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the Company could easily have doubted that the Un- 
ion was the validly designated representative of its 
employees despite the wearing of union buttons by 
some employees. 

The Union also relies on the Company’s answer to 
the unfair labor practice complaint. In its answer, 
the Company denied having “knowledge or informa- 
tion sufficient to form a belief as to the Union’s ma- 
jority status on or about August 14, 1964 . . .” (Br. 
p. 23). This plea, however, was in response to the 
allegation that the Union was, in fact, validly desig- 
nated on and after August 14. In denying “knowl- 
edge or information sufficient to form a belief,’ the 
Company was merely putting the General Counsel to 
his proof. By averring that it did not know whether 
or not the Union actually had achieved majority sta- 


tus, the Company was by no means conceding that it 
did not doubt or had no reason to doubt the Union’s 
majority claim. 
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CONCLUSION 


For the reasons stated above, the petition to re- 
view should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


LAWRENCE M. JOSEPH, 
Marcus W. SISK, 
Attorneys, 


National Labor Relations Board. 
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We marvel at the zeal with which counsel for the Board 
have attempted to furnish justifications for an utterly ir- 
rational Board decision. We only wish that the Board itself 
had devoted even half as much attention to the case; we 
are confident that, if it had, it would have reached a dif- 
ferent result. 

It is a big jump, however, from admiration for Board 
counsel to acceptance of their contentions. And two ob- 
stacles prevent the jump from being made. First, it is too 
late in the day for such acrobatics; under SEC v. Chenery 
Corp., 318 U.S. 80 (1943), the Board’s decision must stand 
or fall on the reasons relied upon by the Board, not those 
which nimble counsel discover as afterthoughts. Second, a 
close examination of the contentions advanced by Board 
counsel reveals that even these afterthoughts will not sup- 
port the result reached by the Board. 
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I. SUPERVISORS’ THREATS 
A. The Discrediting of Duesterhoeft 


The Court should not be misled by the voluminous cita- 
tions in Board counsel’s brief which allegedly support the 
Board’s discrediting of Duesterhoeft. These cases are wide 
of the mark. 


We do not quarrel with the proposition that “evidence 
of a felony conviction can be used to impeach the credibility 
of a witness” (Board brief, p. 13). Indeed, we said the 
same thing in our opening brief (p. 15). But the cases cited 
by Board counsel stand only for this undisputed proposition ; 
no case is cited, and none will be found, holding that an 
“appellate” tribunal (such as the Board) can totally ignore 
the testimony of a witness credited by the trier of fact solely 
because he was later convicted of a felony.” 


Nor is the Board helped by the cases cited for the propo- 


sition that “the Board itself, not its trial examiners or hear- 
ing officers, is ultimately responsible for the Board’s findings 
of facts” (Board brief, p. 15). None of these cases involved 
the Board’s rejection of an examiner’s credibility resolutions 
and, indeed, each distinguished this as one area where the 
Board’s authority is not so broad. 


In Universal Camera Corp. v. NLRB, 340 U.S. 474 
(1951), the Supreme Court, quoting legislative history in- 
dicating that an examiner’s decision “would be of conse- 
quence, for example, to the extent that material facts in 
any case depend on the determination of credibility of wit- 
nesses as shown by their demeanor or conduct at the hear- 
ing”, stated: 


1In Kann v. Comm’r of Internal Revenue, 210 F.2d 247, 250 
(3rd Cir. 1947), cited at Board brief, p. 13, the court affirmed the 
trier of fact’s discrediting of a witness, holding that such discrediting 
was within the trier of fact’s discretion. This holding, recognizing 
that credibility resolutions are for the trier of fact, supports us, not 
the Board. 
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“Evidence supporting a conclusion [of the Board] 
may be less substantial when an impartial, experienced 
examiner who has observed the witnesses and lived with 
the case has drawn conclusions different from the 
Board’s than when he has reached the same conclusion 
... Lhe significance of his report, of course, depends 
largely on the importance of credibility in the particu- 
lar case.” (340 U.S. at 496; emphasis supplied). 


In Oil, Chemical and Atomic Workers v. NLRB, 

U.S. App. D.C. , 362 F.2d 943, this Court, uphold- 

ing the Board’s reversal of a trial examiner, was careful to 
note: 


“This is not a case significantly affected by demeanor 
evidence ... As we see the case, the differences be- 
tween the Board and the examiner were basically as to 
the inferences to be drawn from the evidentiary facts 
and were rooted in differences of approach.” (362 


F.2d at 946). 


Likewise, NLRB v. Local 568, Hotel Union, 344 F.2d 723 
(3rd Cir. 1964), involved the Board’s reversal of an exam- 
iner’s inferences, not his credibility resolutions. 

Finally, Board counsel’s “clincher” is NLRB v. Local 138, 
Operating Engineers, 293 F.2d 187 (2nd Cir. 1961), which 
they cite for the proposition that “the Board, as well as its 
trial examiners, can make credibility findings, and those 
findings are not to be disturbed on judicial review.” (Board 
brief, p. 15). Board counsel fail to mention, however, that 
in that case the examiner had not made a credibility find- 
ing on the particular issue, and the Board was therefore 
not reversing his credibility finding. Judge Friendly twice 
emphasized this fact in explaining why the Board’s finding 
was being accepted, 293 F.2d at 194, 196. Contrast Judge 
Friendly’s opinion in NLRB v. Majestic Weaving Co., 355 
F.2d 854, 859 (2d Cir. 1966), where the Court upheld the 
hearing officer, and rejected the Board’s reversal, stating 
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that with respect to credibility disputes “the weight to be 
given such a finding ‘by a hearing officer attains its maxi- 
mum...” 


Indeed, the Board has not cited a single case in which 
its rejection of an examiner’s credibility resolutions has been 
sustained by a court of appeals. But the cases are legion in 
which the Board has been reversed precisely because it re- 
jected its examiner’s credibility resolutions. See, e.g. Block 
v. NLRB, 367 F.2d 38, 41-42 (7th Cir. 1966) ; Amco Electric 
vy. NLRB, 358 F.2d 370 (9th Cir. 1966) ; Rocky Mountain 
Natural Gas Co. v. NLRB, 326 F.2d 949, 952 (10th Cir. 
1964) ; Dobbs Houses, Inc. v. NLRB, 325 F.2d 531, 534-37 
(5th Cir. 1963) ; NLRB v. Dal-Tex Optical Co., 325 F.2d 
78 (5th Cir. 1963); NLRB v. Porter County Co-op, 314 
F.2d 133, 143-45 (7th Cir. 1963) ; NLRB v. New England 
Web, Inc., 309 F.2d 696, 699-700 (1st Cir. 1962) ; NLRB v. 
James Thompson & Co., 208 F.2d 743, 745-46 (2nd Cir. 


1953) ; Ohio Associated Telephone Co. v. NLRB, 192 F.2d 
664, 668-69 (6th Cir. 1951). 


These cases teach that “[t]he probative force that should 
be given an examiner’s report reaches its highest significance 
when an issue turns upon credibility”. Rocky Mountain 
Natural Gas Co., supra, 326 F.2d at 952. Here, the hear- 
ing officer who saw and heard Duesterhoeft and Lee con- 
cluded that Duesterhoeft was telling the truth, and that 
Lee was lying. The subsequent revelation about Duester- 
hoeft might or might not have sufficed to overcome the 
other factors which persuaded the trier of fact to credit 
Duesterhoeft. But the Board, which had no opportunity to 
observe Duesterhoeft or Lee as they testified, surely is not 
in a position to overturn its hearing officer’s credibility reso- 
lution and declare Duesterhoeft’s testimony in its entirety 
unworthy of belief. Only the trier of fact is in a position 
to reassess Duesterhoeft’s credibility. It was error for the 
Board ‘to usurp that function. 


5. 
B. The Consequences of Discrediting Duesterhoeft 


We have shown that Board counsel have ‘proceeded on 
an erroneous legal premise in attempting to justify the dis- 
crediting of Duesterhoeft. But this is nothing compared to 
the flights of fancy which attend their defense of the con- 
clusions which the Board reached after discrediting Dues- 
terhoeft. We shall discuss the threats allegedly made by 
Taggelman. The same observations are equally applicable 
to Lee. ; a 

We showed in our opening brief (pp. 13-14) that only 
Domke testified about Taggelman’s threats, and that the 
discrediting of Duesterhoeft thus furnishes no reason for 
reversing the Board’s prior decision crediting Domke over 
Taggelman. Board counsel spin an elaborate web which, 
they suggest, provides a nexus between the discrediting of 
Duesterhoeft and the reversal of the prior Taggelman- 
Domke resolution (Board brief, pp. 16-17). We think 
this explanation so attenuated as to collapse of its own 
weight. But even if it could have constituted a valid basis 
for decision, it was not the basis upon which the Board 
ruled. It is clear, as we noted in our opening brief, that 
what actually motivated the Board was its erroneous belief 
that Duesterhoeft, rather than Domke, had testified about 
Taggelman. That this is what actually prompted the de- 
cision is clear from what the Board itself said (J.A. 232 and 
n.2 thereat, emphasis supplied) : 


“(T]he alleged unlawful conduct consisted of . . . 
remaks made by two supervisors to employee Duester- 
hoeft. In the complaint case the Board discounted the 
alleged remarks to Duesterhoeft . . . On the basis of 
previously unavailable evidence the Board discredited 
Duesterhoeft’s testimony and concluded that the al-. 
leged Section 8(a)(1) remarks had not been made.” 


It is the essence of Chenery that when the reason the agency 
gives is erroneous, its decision cannot be sustained because. 
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appellate counsel dream up another reason which would 
justify the same result. Here, it is not at all clear that the 
Board would, or even could, accept the rationale suggested 
by appellate counsel. Certainly it has not done so in its 
present decision. 


Il. THE OTHER 8(a) (1) VIOLATIONS 
A. The Board’s Power to Refuse Issuance of an Order 


As we showed in our original brief, the Board’s refusal to 
decide the other 8(a) (1) violations was predicated on a 
legal assumption—that it has authority not to issue orders 
remedying violations—which has subsequently been de- 
clared erroneous by this Court, Intl Woodworkers of 
America v. NLRB, 65 LRRM 2633 (No. 20,525). 


In an effort to muddy the waters, Board counsel suggest 
that this Court’s decision in United Steelworkers v. NLRB 
(Armco Corp.); 377 F.2d 140 (1966) upholds the Board’s 
right to refuse to find a violation where it believes “that 
issuance of a remedial order would not effectuate the pur- 
poses of the act” (Board brief, p. 92). This is, to say the 
least, a startling misreading of Armco. 

Armco involved the validity of a contract clause which 
had already been upheld in a prior case by the Sixth Cir- 
cuit. The Board, while reiterating its belief that the clause 
was unlawful, felt obliged to “acquiesce” in the Sixth Cir- 
cuit’s contrary ruling. This Court upheld the acquiescence, 
saying: “we certainly cannot hold the Board to have been 
in error when it decided to follow a decision of a Court of 
Appeals, especially of the circuit in which the relevant af- 
fairs occurred”, 377 F.2d at 141. 

Armco thus involved the Board’s obligation to follow the 
“law of the case” declared by a court of appeals. It did not 
involve the right of the Board to refuse issuance of an order 
on the ground that “issuance of a remedial order would not 
effectuate the purposes of the act”. Indeed, the Board was 
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frank to state in Armco that its decision was contravening 
the purposes of the act, and that it was so deciding only 
because bound to follow the Sixth Circuit’s ruling, 155 
NLRB 551 at 552? 

Thus Woodworkers, rather than Armco, furnishes “the 
beacon with the light that guides” proper disposition of 
this case. Cf. United Steelworkers v. NLRB (Northwest 
Engineering), U.S. App. D.C. , 376 F.2d 770, 773 
(1967). 


B. Board Counsel’s Claims that the Violations were 
De Minimis 

We further showed in our opening brief (pp. 19-21) that, 
even if the Board had discretion to refuse orders in de 
minimis cases, it would have ben an abuse of discretion to 
do so here. Board counsel respond with an analysis, de- 
signed to show that the alleged violations were de minimis, 
which is directly contrary to the Board’s own stated views 
about this case. Thus: 


1. Board counsel opine, with respect to the “bargaining 
from scratch” issue, that “whether such a statement . . . is 
prohibited . . . depends upon the context in which it was 
made” (Board brief, p. 19). They then cite the Board’s 
decision in Trent Tube Co., 147 NLRB 538, as an example 
of a case where a similar statement was held lawful (Board 
brief, p. 19 n.6). But the hearing officer expressly ruled 
that Trent Tube was inapplicable here (J.A. 166-67), and 
the Board affirmed his ruling (J.A. 170-73). Board counsel 
thus find themselves in the unenviable position of advanc- 


2 “Since the instant case involves the identical clause in the same 
contract between identical parties and falls within the geographical 
jurisdiction of the Sixth Circuit, the Board acquiesces in the court’s 
decision and will here apply the court’s view, respectfully reserving 
for future cases our position that such contract provisions interfere 
with employees in exercising their basic rights under the Act.” 155 
NLRB at 522; emphasis supplied. 
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ing to this Court an argument expressly rejected by the 
Board.* 


2. Board counsel apologize for the Board’s strenuous con- 
demnation of the letter and speech in the election case, 
pointing out that in its earlier decision the Board had as- 
sumed that supervisors had made threats, too, and that this 
colored the Board’s analysis (Board brief, p. 20 and n.7 
thereat). This apology is ill-advised for two reasons: (a) 
in the Board’s condemnation of the letter and the speech, 
no reliance whatsoever was placed on the fact that simul- 
taneously there were supervisors’ threats (J-A. 164-65, 166- 
67); and (b) the Board itself has rejected a suggestion, ad- 
vanced by the Company, that in light of its “about face” on 
the supervisors’ threats it should withdraw the condemna- 
tion of the speech and letter. It has declared that the 
speech and the letter “standing alone” warranted setting 
aside the election (J-A. 232). 


3. Board counsel describe the speech and letter as hav- 
ing “minimal” coercive potential (Board brief, p. 20), as 
having only “slight” impact, and as presented in a “mild, 
essentially non-coercive tenor” (Id. p. 21). The hearing 
officer, however, in an opinion affirmed by the Board, 
viewed the speech and letter differently : 


“The idea conveyed to the employees was clearly 
that the Company would move these product lines or 
suspend their operation if, in any manner, the Union 
brought about increased costs. This idea was . . . force- 
fully delivered home . - - It seemed, from Himes’ re- 
marks that a vote for the Union meant a vote to have 


3 It is true that the Trial Examiner, in the second decision, dis- 
agreed with the hearing officer and the Board, and applied Trent Tube 
(J.A. 215-16), but the Board expressly refrained from passing upon 
the correctness of the Trial Examiner’s Decision (J.A. 230). Accord- 
ingly, the Board’s only ruling on the merits is its affirmance of the 
hearing officer. 
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these product lines removed from the plant.” (J.A. 
164-65). 


And the Board, subsequent to the decision herein, reiter- 
ated its view that the speech and the letter were of sufficient 
gravity to require setting the election aside (J.-A. 232). 


Thus, in their efforts to attach a “de minimis” flavor to 
these alleged violations, Board counsel have found it neces- 
sary repeatedly to contradict the Board’s own rulings and 
statements in this case. We submit that it is the voice of 
the Board, and not the contrary voice of its counsel, to which 
this Court must look in assessing the validity of the Board’s 
decision. 


Respectfully submitted, 


Ex.uiot BrEDHOFF 

MicHaEL GoOTTESMAN 

GEorRGE COHEN 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 

Attorneys for Petitioner 


OF COUNSEL: 


BERNARD KiLEIMAN 
1500 Commonwealth Building 
Pittsburgh, Pennsylvania 


